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1 assent.

sl o T : K XK. T. MARA
: : : President

.- {9 November 1998}

AN ACT

TO PROVIDE FOR THE RECOGNITION BY EMPLOYERS OF REGISTERED
TRADE UNIONS AND FOR RELATED MATTERS

ENACTED by the Parfiamen of the Fiji Isiands—
Part 1--PRELIMINARY

Short title and commencement

1. —(1) Th1s Act may be cited as the Trade Umons {Recognition) Act 1998

(2) This Act commences on the date on which the Consutuuon Amendment Act 1997
{Na. 13 of 1997} commence.

Interpretation
2. In this Act, unless the context otherwise requires—

“collective agreement” means an agreement made between a registered trade
union recognised under this Act and an employer, or a trade union of
employers registered under the Trade Unions Act (Cap. 96), which—

{a) prescribes(whollyorin part) the térms and conditions of employment
of employees of one or more descriptions; or
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&

regulates the procedure to be followed in negotiating terms and
conditions of employment; or

= :’(_b)_; -

(c) combines (a) and (b);

“collective bargaining” means” tréating ‘and negotiating with a view to the
conclusion of a collectwe agreement or the revision or renewal of such an

agregment;

“compulsory recognition” means recognition accorded under section 8,

. “eligible for membership” means qualified by age and occupation and inall other
) ‘1espectsto be a voting member of aregistered trade union in accordance with

its constitution and rules;

“employee and employer” have the meaningsrespectively assignedto those terms
" by the Trade Unions Act;

“group of employees” means a group, class or category of employees employed
to undertake a particular kind of work;

“Jabour 1nspector means a labour mSpector in the service of the Government

“labour ofﬁcer mcludes any person aurhonsed in wntmg by the Permanent
Secretary to perform the duties of a labour officer,

“majority trade union”, in relation to an employer, means a registered trade union
of which 50% or more of the persons eligible for membership in a trade

union and employed by that employer are voting members;

“minority trade union”, in relation to an employer, means aregistered trade union
of which less than 50% of the persons cligible for membership in a trade
union and employed by that employer are voting members;

“Permanent Secretary” means the Permanent Secretary to the Minister;

“recognised trade union” means a regxstered trade union that has been accorded

voluntary or compulsory recognition under tlus Act

“recognition” means reco gnition for the purpose of collective bargaining;

“registered trade union” means a trade union registered as a trade union under the

Trade Unions Act;
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‘ft:ade union” has ﬂle,mf;:a_n_ing assigned to it by the Trade Unions Act;

o voluntary recogmtmn means, recogmtlon accorded unde f_":_ectlon 3( 1") or qe&.tmn
4(2) or (3).

~ Part I-RECOGNITION OF TRADE UNIONS

Recognition of registered trade union where no other union claims recognition

3—{1) Where there is—

(@) aregistered trade union of which more than 50% of the persons eligible
for membership and employed by an employer are voting members;
and o

(b) o other registered trade union. claiming:to represent those persons,

that trade union is for the purpose of collective bargaining entitled fo recognition by the
employer in accordance with a voluntary recognition agreement executed between the
employer and the trade union. ‘

(2) An application for recognition undei: subsection (1') must be in writing and sent
to the employer by registered or courier mail, or hand delivered to the employer, with a
copy to the Permanent Secretary in either case.

(3) Anemployer who has received an application for recognition from a trade union

under subsection (2) must respond to the application within 7 days of receiving it.

(4) Aregistered trade unjion Wthh has applied for recogmtmn byan employer under
subsecﬂon (1) but—— dle : T B

(@} has been refused recognition by the employer;.or

(b) hasnotbeenaccordedreco gm'aon by the employer w1thm 1 month of the
application, ‘

may apply to the Permanent Secretary for the issue of a compulsory recognition order
under section 8.

Recogniiion of trade union where minority unions involved
4.—{1) This section applies where there is more than one registered trade union for
which the persons employed by an employer are el1g1ble formembership and claiming to
represent those persons.

i
i
i
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(2) Where tﬂefe' is a majority trade union, that trade urion is for the piirpose of
collective. nbargamlng entitled to recognition by the employer in accordance with a
voluntary recognition agreement éxecuted between the employer and the trade union.

(3) Where there is no majority trade union, the most representative trade union is
entifled to recognition by the employer in accordance with the terms of a voluntary
recognition agreement executed by the employer and the trade union.

(4) For the purpose of this section, “the most representative trade union” means——

| (a) the registered trade union Vi’fﬁf_:l_l—

(i) represents more of the groups of employees eni'ployed by the
" employer than any other registered trade union;. and

’  (ii) includes within its membership more than 30% of all union mem-
R bers employed by theé employer; or :

o b}  ifthereis anequal number of groups of employees covered by more than

' "7'2 regxstered trade unions, the registered trade union that; represents more
*“than 30% of all union members employed by the employer '

{5) A trade union which is entitled to recogmﬂon under subsection (2) ot (3) may
apply to the employer for such recogmtlon in accordance thh sectmn 3(2) and section
3(3) and (4) will then apply. : :

: Epployer may recognise minority unions e B
5, Where section 4 applies to an enterprise and a registered minority. trade union 50
wishes, the employer may voluntarily recognise that minority trade union for the purpose
of collective bargaining and may allow such trade union to negotiate on behalf of the
employees it represents.

Determination of membersh:p
6.—(1) For the purposes of determining the membersmp ‘of a trade union, the
Permanent Secretary, a labour officer, or a labour l.nspect.o_;, may—.. -

(a) require an employer to produce the records of wage payments required fo
be kept by or under the Emp]oyment Act (Cap. 92) or

(b) requireany trade union to produce records required to be kepI b yor under
the Trade Unions Act; and . e

|
&
|
!
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{c) ineither case, by notice in writing served on an employer or a trade union
- Tequire suehproduction at a place reasonably accessible to the employer
- or to.the trade union and at atime: and date to be specrned in the notice
but naot less than 7 days from the date of service of the nonce

(2) In deterrmmng the percentage of wvnion membershlp of person.s employed by an' )
employer—- o : N .

(a) onIy those persons who werein the employment on the date on whxc,h the
umon applied for recogmtlon are to be taken into account; o

< (b} an employee who of hlS own accord leaves employment wrth the
' employer after-the-date on which a trade union applied for recogmtmn _
must be‘excluded from the determination. ’

= Refu.mi by unplayer to gram recognmon '

—-If 2 reglstered trade union claims to be entitled to recogmtlon by an employer
under section 3(1} or 4(2) or (3), but the employer refuses to recogmse the trade union onty”
on the ground that less than 50% or 30%, as the case may be, of e persons in the
employment of the employer who are eligible for the - membership of the trade union are
voting members of jt, the trade unign may refer that marter for deusmn to the Pernmnent
Secretary, whose decision on it is final. ‘

3. Compulsory recognition order
'8 -—{1) The Permanent Secretary, on receipt of an apphcatlon under section 3{4),
must consider the apphcaUOn taking mto account all the facts and circumstances
appearing to be relevant any may, subjéct t¢ sectiori 11, make a compulsor§ recognition
order— P
(a) :declating that a regi_étered trade union is entitled to recognition; and

(b) - specifying the rmann_erin which the employ_er is to accord recognition to
the trade union.

(2) A compulsory recognition order made under subsection (1) is effective from the
date it is made or as otherwise specified in the order.

Refusal of Permanent Secretary to grant recognition order
9. If on an application under section 3(4) the Permanent Secretary refuses to make
a eompulsory recognition order under section 8, the registered trade union is not entitled
to recognition by the relevant employer for 6 months from the date ot the retusal
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‘ o B " Duration: ofrecogmnon ‘ R o

10 —(l) A regxstered trade union-which is entitled to recogmUOn under section 3(1)
or 4(2) continues to be so entitled umtil*such: time as the Permanent. Secretary, on an
application by the employer or & majority trade union,determines that:over a period of 6
months ending not more than 2 months before the date of application, the average number
of persons in the émployment of the emiployer who were voting members of therecognised
trade union was less than 50% of the average number of persons who were eligible for
memberslnp inthe union, in which case from the date of such deterrm nation the registered
trade union ceases tn be entitied to recogmnon

(2} A registereg trade union which is entitled to recogmtton under section 4(3)
continués to be so entitied until such time as the Permanent Secretary, on an application
by e gimployer, determines thatover a period of 6 months ending not more than 2 months
before the date of application the average nurmbeér of persons in the employment of the
employer who were voting members of the recognised trade union was less than 30% of
the ayerage number of persons who were eligible for memberslnp in the union, in which
case from the date of such determination the registered trade union in questlon ceases to
be enutled 10 recogmuon .

(3) An employer or rnajonty trade umon ‘whose application under this section has: '
been refused is not entitled to make a similar apphcanon thhm 6 months from the date™ -
of such refusal.

(4) This sectionis without prejudlce to -any civil or criminal proceedings arising out
of any contraventionof a voluntary reco gmnon agreement which occurred before the date
of .a determination by the Permanent Secretary under subsection (1) or (2)

Exclusion from recognition
11. Upon application by an employer or a registered trade union, the Permanent
Secretary may by order exclude from recognition of a trade union any person who is
employed in a confidential capacity or who represents the employer in ma‘rters affecting
industrial and staff relations.

Offences and penalties under Part Il ..
12—} ) Anemployer or trade union who or which fails to comply with the provisions
of a voluntary recognition agreement executed, or a compulsory recogmhon order made,
under this Part commits an offence

(2) An employer or trade union who or which fails to comply w1th 8 requlrement
imposed under section 6(1) commits an offence.
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(3) Anemployer or trade union who or which commits an offence under this section
isliable on conviction to a fine of $1,000 and in the case of a continuing offence to a further
fine of $100 for every day during which the offence continues.

Part [IIl—ADHERENCE TO PROVISIONS OF THE ACT

. Additional interpretation for Part /R
13. For the purpose of this Part, “boycott”, “industry”, “lock-out” and “strike™ have
the meanings respectively assigned to them by the Trade Disputes Act.

Strike or lock-out unlawful

. 14, Where— _
(@) " it éppears to the Minister that there is an actual or declared strike, lock-
" outorboycott arising out of recognition or in relation to recognitionin any
industry or section of an industry; and

(b} the Minister is satisfied that all practicable means of obtaining recogni-
tionthrough the procedures laid down in this Act have notbeen followed,

the Minister may by order declare the st:i'ké; lbck-out_ or boycottto be unlawful.

Offences where strike or lock-out is unlawful
15.—(1) A person who in connection with any strike, lock-out or boycott declared
unlawful under this Act causes, procures, counsels or in any way encourages, persuades
or influences another person to take part in the strike, lock-out or boycott commits an
offence.

(2) Ifaperson convicted of an offence under this section was at the time of the oftence
an officer or official of an organisation of employers or employees or was purporting to
act as such an officer or official, it is a defence to a charge against the organisation that the
convicted person commitied the offence without its authority.

(3) Where an officer or official or person purporting to act as an officer or official of
an organisation of employers or employees commits an offence with the authority of that
organisation, it is a defence to a charge against any other person who at the time of the
offence was an officer or official of that organisation that the offence was committed
without his consent or connivance or that he exercised all due diligence to prevent the
comimission of the offence.

{4) A person who ceases work or refuses to continue to work, being work which in
terms of his employment he is bound to do, in circumstances which givesrise toreasonable
suspicion that he is taking part in or acting in furtherance of an unlawful strike, commits
an offence,
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', ( 5) 15 a dgfenceto acharge under subsection 4 to show that the person ceased work
or refused t¢ continue work as thﬂ case may he for causes wholly unconnected with the
uniawiul sirike,

(6@ Atradeunionor organisation of employees which engages in'an unlawful strike,
iock-out of boycoti or is in breach of an orc_'ler made under this Act, commits an offence,

Penalizesfar oﬁenr‘es under PART 111
~—{1y A person or organisiation who of Which commits an offence under section

-.

bie on conviction e a fine of $2,000 and 0 imprisonment for 12 months.

{2) A person convicted of an offence under section 15 is disqualified from noldmg

e

any post as an officer, ofa trade umon for 2 years from the date the offence was committed.

Part —MISCELLANEODS

B Regulaaons D
17, The Minister may make régulations 1o give cffett 6 the provisions of this Act.
and may prescribe penalties for breaches of such regulanons not exceechng a fine of
$5,000 or imprisonment for 12 months.

L ' . cheal !
. 18.——(13 The Trade Unions (Recogm‘uon) Act (Cap 96A) is repealed

{2) Every regis stered trade -"“4071 which was accorded recognition wnder the repealed
t

Wy l_n'\.,x:)r i 4
Act Contnues v be accorded recognition after the commencement of this Act ¢
h trade union accordingly.

provisions of this Act apply 1o su
‘Passed by the House of Representatives this 8th day of Octobé,r-'.1-998.

Passed by the Senate this 29th day of October 1998,
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