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INTRODUCTION

In Fiji, nothing is more important than land. Figs attempted to develop a land system that
can meet the conflicting needs of a population igathnically divided approximately evenly
betweenTaukei(indigenous Fijians) and Indian3.aukeihold 87 percent of the land in Fiji
on inalienable customary title: for them, ownersbipland is the core of their cultural
identity and a guarantee of indigenous privilega. IRdians, the quest to obtain secure land
rights is also a matter of identity: it goes to beart of whether they belong, whether they are
‘Fijians’ or not. The inability of successive Fijigadministrations to fashion a sustainable
compromise on land policy has polarised the Fipaople, perpetuated a cycle of political
instability and retarded Fiji's economic developmen

BecauseaTaukeiland cannot be sold, the solution to the probléraczess to land for non-
iTaukei has been leasing. Because controliT&ukei land is such a sensitive issue, the
process for leasing it is heavily regulated. At tiemitre of the statutory leasing regime is the
iTaukei Land Trust Board (TLTB), which until 201@Id a monopoly on the power to lease
iTaukei land. Since the most recent 2006 coup, the Bamdma administration has,
refreshingly, made a real effort to tackle Fijpéte noireof land reform by introducing a
competing leasing regime called the Land Use UhWW). This means thaiTaukei
landowners now have a choice of regimes for leashmgr land. For landowners and
prospective lessees to make an informed choicetdimuthey leasélaukeiland, they need
to understand the precise legal implications ofrtév leasing regime.

This article closely analyses the legal featureshef LUU regime and highlight relevant
enforcement and accountability mechanisms for lamdws. It offers a brief assessment of
the LUU through the lens aTaukeicustomary objectives before finally exploring tbag-
term implications that the LUU regime might havetba development of land policy in Fiji.
This article also rejects Prime Minister Bainimaeasnassertion that ‘the only difference’
between the familiar TLTB regime and new LUU regimmahat ‘with the TLTB there is a
15% deduction from your lease payment’ for admraigin costs. In fact, the procedure of
designating land and head-leasing it to the Staers the connection betweBraukeiand
vanua (land) to an even greater extent than the TLTBrmegbecause there is no residual
customary control over areas designated but notegested. Worse still, extensive privative
clauses make it nearly impossible for landownerstorce their rights against the State. The
much-heralded increased economic returns fromrigasa the LUU are likely to be illusory
in most circumstances because investors recoghesaliminished value of unenforceable
property rights.

“Law Student, University of Otago. This articlebiased on Matthew DoddReform of Leasing Regimes for
Customary Land in Fij{Bachelor of Laws (LLB) Honours Dissertation, Uaisity of Otago, 2012).
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THE MECHANICSOF THE LAND USE UNIT REGIME

The sixth pillar of the interim government’s ‘TwelWillars of Reform’ since 2008 has been
a focus on ‘making more land availabteTo this end, théand Use Decresvas signed into
law in July 2010. It establishes the Land Use ©Whihe Ministry of Lands, a new regime for
leasing customary land and a competitor to the TLTB

Although the LUU has the power to lease state Iginé term is used interchangeably with
‘crown land’ in the decreé)this article will focus on the powers of the LYib lease
iTaukeiland? It is interesting to note that while the objecttbe Land Use Decreés to
utilise iTaukeiland in the ‘best interest of thiFauke] land owners’, s 3(2) declares that it
achieves that objective by leasing land on ‘lonigsure’ with the ‘purpose of providing a
livelihood for all parties concerned’Quite frequently, one would expect those meastares
clash with the interests dTaukeilandowners: they may well not want to lease farglo
periods of time and ‘providing a livelihood for gflarties’ diminishes the interests of
landowners. The mandatory considerations posed wbeasidering a leasing proposal are
both ‘the best interest of landownexsd the overall wellbeing of the economyWhat this
demonstrates is that the paradigm through which.thig facilitates leasing is as an agent of
compromise for benefit of the State, rather thaa partisan agent for landowners.

Designation of land and relinquishment of control

The first step in the process of leasifigukeiland under the LUU regime is that the land in
question be ‘designated’ before lessees can appéase it A precondition to designation is
that the land ‘be free of all encumbrancesicluding any existing licencé$.A Landowning
Unit (LOU) is deemed to consent to designatiorOiff@r cent of qualifying membétgwho
must be permanent residents of Fiji over 18 yefmge)? give their written consent on the
approved form? Upon receipt of the form, the Minister of Landsl@Resources must refer
the land to the Prime Minister, who has broad éison to approve the designation of that
land!* If the Prime Minister approves, the land is theteesd onto a register known as the
Land Use Bank® This ousts the TLTB’s powers to lease the I&hdand remains designated
indefinitely, but the trustees of the land desigdatay request that the designation be
revoked no earlier than five years after it wastfinade-’ So long as the land is not leased at

! Vorege Bainimarama and Petero Matdtifi,Peoples Charter for Change, Peace & Progr¢2808) 27.
?Land Use Decree 201(Fiji) s 2.

% Land Use Regulations 201iji) s 8(b).

* Ibid s 2, definition of ‘Land’.

® Land Use Decree 201(iji) s 3(1)(b).

® Ibid s 3(2)(c).

" Ibid s 11.

& Land Use Regulations 201iji) reg 3, 9(1).

° Land Use Decree 201(iji) s 4.

1 Ministry of Lands and Mineral Resources, ‘PM [dgsites] first parcel of Land’ (2011)
http://www.lands.gov.fj/index.php/medias/news/3-gesignate-first-land.

L and Use Regulations 201Eiji) reg 4(1).

12 |bid reg 2, definition of ‘Qualifying Member'.

13 |bid reg 4(3).

4 Land Use Decree 201(ij)) s 6(2).

Y pid s 7.

'8 1bid ss 9(1), ‘This Decree has effect notwithstagdany provision of the Native Land Trust Act’,caB(b),
which makes the LUU responsible for ‘issuance amgtwal of lease’ of designated land.

7 Land Use Regulations 201iji) reg 6(2).
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the time and ‘in the opinion of the Prime Ministarill not be leased within 12 months, the
Prime Minister is obliged to revoke the designation

Once designated, the LOU has no say in how the isnged. The LOU has effectively
granted the Director of Landsrte blancheo lease their land. There is no requirement that
the LOU consent to a specific lease. There is g dficonsultation, although it might be
possible to fashion one out of the mandatory camaitbn that all leases ‘take into
consideration ... the best interest of the land os/dérFor reasons that will be discussed
later, such a duty would be largely worthless bseaiis unenforceable. The LOU is also
unable to exercise any legal rights to use or ogthe land while designated because it must
be ‘free of all encumbrance®.In practice, landowners may find their use of lamat is not
yet leased is tolerated but their position will betsecure.

Retention of owner ship

It is important to note that contrary to populaesplation, the ownership of designated land
does not change. The description of the registatesignated lands as the ‘Land Bank’ is
somewhat misleading, as it is neither a bank f(itoisa lending institution), nor is it similar to
the land bank system for indigenous land in Sarawkaysia (where small blocks of land
are alienated to the government and conglomeratechuige plantations}.

Instead, ownership oTaukeiland remains with the LOU ‘until such time [asgtland is no
longer required under the Decré&This is unfortunate wording, because strictly spegit
does not explain what happens to ownership ofdhd hfter its designation is revoked. The
Ministry of Lands has glossed over this flaw in thafting and interpreted s 5 to mean ‘land
will be returned to [LOUs] on expiry of the leagdEven if this provision does not strictly
prohibit the conversion of designated land to diatel upon the expiry of a lease, consent of
the TLTB would still be required to legally transfmn estate ifiTaukeiland?* TheLand Use
Decreedoes not exclude the operation of this rule urniderparallel legislation, because the
Decreeonly prevails where it is inconsistent with theailkeiLand Trust Board At The
fact that theDecreedoes not contain an express prohibition on acdipmsiof land upon
reversion is not an inconsistency. Therefore thaeyship byiTaukeiof their lands under the
LUU regime is secure.

Trustee appointment and duties
One of the new features of the LUU regime is thalividual LOUs must appoint some of

their members to be trustees of the land. Aftergthedion each LOU must elect between one
and five trustee€ No precise method of election is specified but @ must ‘preside

18 |bid reg 6(3).

Y9 and Use Decree 201(iji) s 11.

20 |bid s 4.

2L Ramy Bulan, ‘Native Customary Land: The Trust d3eaice for Land Development in Sarawak’ in Fadzila
Majid Cooke (ed)State, Communities and Forests in Contemporary &of2006) 52.

22 and Use Decree 201ij)) s 5.

% Filipe Rokovasa, ‘Land Reform in Fiji’ (Paper peesed at the Commonwealth Heads of Valuation Agenci
Conference, Sydney Australia 2012) 3.

24iTaukei Land Trust AdiCap 134] (Fiji) s 5(2).

% Land Use Decree 201(iji) s 9(1).

% Land Use Regulations 201fiji) reg 5(1).
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over' the trustees and ensure that a deed of isystepared’ When read consistently with
the requirement that 60 per cent of qualifying merstconsent before changing a trudfee,
the implication is that 60 per cent of all qualifgi members must democratically elect the
trustees and ratify the deed of trélsThe names of those elected are submitted to tiheePr
Minister who has a discretionary power to accepetuse their appointmeft.Trustees must
be re-elected yearf}f. The Prime Minister may appoint interim trust®esnd may remove
any trustee if the Prime Minister is ‘of the opinighat the Trustee is not adequately
discharging his or her responsibilities under tlegRations™* This gives the Prime Minister
a substantial degree of control over individual L@usts.

Head-lease and sub-lease

Once designated, applications for lease are indft@dhe Director of Lands may approve or
refuse any application without providing reasorend may negotiate any lease terms and
conditions® Two leases then come into existence: a head laba sub-lease. At the time
that the sub-lease by the Director (on behalf ef $tate) to the lessor is executed, a head
lease by the trustees (on behalf of the LOU) oflémel to the Director is deemed to eXist
for the duration of the sub-lease plus one §ashe LOU is paid rent directly by the State as
head lessee regardless of whether the sub-lesseeitsarent® The head lease is very
restrictive on the LOU: they must continue to pages and taxe¥, and they may not
terminate or assign the ledSeyut the State may unilaterally ‘vary, and in aspects deal
with’ the head lease or sub-ledéeThe sub-lessee must register the lease, giviranit
indefeasible interest in the laft.The net effect is that the State guarantees an
unimpeachable interest in the relevant blockTalukeiland for the duration of the sub-lease.
In return for rent, the LOU surrenders all rightsept a bare right of reversion.

State owner ship of improvements upon reversion

The LUU regime has clearly delineated rights ofersion. During the lease and upon
reversion, buildings and improvements upon the laest in the head lessee (the Stéte),

unless the lease conditions state otherwise. Tdredatd lease conditions allow the lessee
(within three months after the lease expires, angest to a one-month notice period) to

2 |bid reg 5(3)(a).

28 |bid reg 5(10).

29 |bid reg 5(3)(a) and (b).

% Ibid reg 5(2).

%L Ibid reg 5(8).

%2 Ibid reg 5(6).

% Ibid reg 5(5).

3 Ibid reg 7(1).

% Ibid reg 10(1).

% |bid reg 11(2).

37 Ibid reg 14.

%8 Ibid sch 2, form 4, cl 1, definition of ‘Term’.
%9 Ibid sch 2, form 4, cl 3(a).

“%1bid sch 2, form 4, cl 4(a).

L Ibid sch 2, form 4, cl 5(c), 5(d)(i).

“2 Ibid sch 2, form 4, cl 5(c).

“3 Ibid reg 16.

4 Land Use Regulations 201&iji) reg 14(2)(b).
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remove any building or improvement it has ereétethis power is subject to the right of the
State to elect to purchase any building for ‘faitue’ *°

THE LIMITSOF LEASEHOLD

If the LOU initially has a property right of excius possession of an area of land, but after
designation and leasing has no currently enforeedghts over that property, the question
might properly be asked: is the interest grantézhae or an outright alienation? The answer
comes down to whether the LOU retains a bare nfinéversion. A useful tool is Simpson’s
‘bundle of rights’ analysis, in which each rightesMand is a single stick. Ownership of the
land is not a stick itself, but rather a contaiheld by the person who ‘has the right to give
out sticks™’ Different land systems contain different bundlésights, as do different types
of tenure. After land has been designated and deasder the LUU, the LOU has transferred
all of its sticks to the State and sub-lessee. dagpite having ‘no presently exercisable
rights’, the LOU retainproptietas nudar bare ownership because, at some point, eadt sti
must revert to the container of the burifle.

One could argue that enforcing that right of reirds impossible and therefore the LOU
has completely alienated its ownership of the lalhddlemand for reversion requires the
owner to demonstrate that the lease has expirgde IState disagreed, the LOU would have
to ‘question the terms and condition of the leasetourt, which the privative clause in
s 15(1)(c) of theLand Use Decreexpressly forbids. While it is true that the Stataild
almost indefinitely delay any court action throutje certificate of termination process, the
right of reversion (and, by extension, ownershipflees regardless. There remains the
possibility that in future the privative clause lwhe repealed, or otherwise rendered
ineffective, at which point the LOU would be abdeeinforce its dormant right.

While this might seem to be disconnected from tgailn regards to a right of reversion, the
common law is comfortable with rights that appeabé more theoretical than real, allowing
leases of 999 years or mdfeThe fact that the property interest granted isoperly formed
lease does not mean it is consistent with the 1@hstitutions declaration of
inalienability® The quasi-ownership righfsgranted to the State over designated land might,
for instance, be of great significance if any fetutonstitution of Fiji entrenches the
inalienability ofiTaukeiland.

ENFORCEMENT AND ACCOUNTABILITY

Trustee accountability

Members of LOUs should be aware that becoming stedeuimposes serious obligations on
those elected. As well as their general duty torathe best interests of the beneficiaries of
the trust (the members of the LOU), there are suibisti statutory duties of accountability
imposed on them. The trustees must produce an hfimaacial statement of accounts

%5 |bid sch 2, annexure B, cl 14.

“% Ibid sch 2, annexure B, cl 14(a)(b).

2; SR Simpsoi.and Law and RegistratiofSurveyor's Publications, London, 1976) at 6.
Ibid 6.

%9 Scottish Law CommissioiGonversion of Long LeaseReport 204 (2006) [1.5], [1.6].

°0 Constitution of Fiji 1997, s 6(b).

51 Scottish Law Commission, above n 49, [1.6].
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audited by the Auditor-Generaland have them endorsed at an annual general m&&tin
Copies of the minutes of the meeting and auditedwatts must be sent to the Director and
Permanent Secretary for LarmfsThe trustees’ rights are limited to requestingttha
designation of the land be revoked, receiving ranhey” and dealing with it according to
the Deed of Trust. Because the individual membérthe LOU are all beneficiaries of the
trust, they are entitled to legally enforce thahts under the deed of trust.

Enforcement of LOU rights against the State

The LUU regime all but extinguishes the ability thie LOU to legally enforce its rights
against the State or sub-lessor. A private lawoactiat purports to ‘challenge or question’
almost any matter under thend Use Decreéincluding the decisions of officials, the terms
and conditions of a lease or the cancellation tdame) must fail because of the extensive
privative clause in s 15(1) of thzecree®® Any proceeding brought in breach of s 15(1) must
be immediately referred to the Chief Registrar, wimast issue a certificate terminating the
proceedings and vacating any orders ntadéhe courts have taken a broad interpretation of
a similar ‘certificate of termination’ clause inetiMahogany Industry Development Decree
2010® and immediately referred the proceeding to theefCRiegistrar for a certificate of
termination>®

A public law action for judicial review of State dsion-making under the LUU regime
stands a very slim chance of success. Generally,Fifian courts take thénisminic®
approach of allowing judicial review for jurisdiotial error despite the existence of a ‘widely
drawn privative clausé™ Jurisdictional errors might include a decisionthg Prime Minister

to designate land before consent had been givéreddirector executing a lease in excess of
his or her powers under thidecree However, before an application for review getshe
stage of a hearing, the court’s duty to terminate@edings and the Chief Registrar’s duty to
issue a certificate to that effect kick fAn additional privative clause that prevents the
Chiefsfegistrar’s decision from being challengedhfs a second layer of protection for the
State:

It might be possible to attack the jurisdictiontieé Chief Registrar to issue the certificate by
arguing that the application for review in questisas not a claim ‘in respect of any of the
subject matters [in s 15(1)j* This approach is unlikely to succeed because tecdevould
‘challenge ... any decision of ... any State officialmade under this Decre® which again
warrants a certificate of termination. The loopcbfllenges and certificates of termination
could continuead infinitum without ever dealing with the hearing of substaritas also

*2and Use Regulations 201iji) reg 5(7).

%3 |bid reg 5(8).

> Ibid reg 5(9).

%5 |bid reg 17(c).

° Land Use Decree 201(iji) s 15(1).

> Ibid s 15(2), 15(3).

%8 Mahogany Industry Development Decree 2(ifl) sch 4, s 5.

*9 Fiji Hardwood Corporation Ltd v Lumber ProcessoFji) Ltd [2012] FIMC 182.
€0 Anisminic Ltd v Foreign Compensation Commis$i®69] 1 All ER 208.

%1 Venkatamma v Ferrier-Wats¢h995] FIJSC 7, [1995] 41 FLR 258 at 265.
®2Land Use Decree 201(iji) s 15(2), 15(3).

&3 Ibid s 15(5).

® Ibid s 15(2).

% bid s 15(1)(b).
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significant to note that both the English Law Soci€harity’® and former Fiji Justice of
Appeal William Marshafl’ have issued extensive reports highlighting théapsk of the rule
of law and interference by the executive in judicacision-making in Fiji. This climate is
not conducive to successful court proceedings ag#ie State.

The privative clauses in theand Use Decreappear to be ironclad. The consequence is that
neither the LOU nor the sub-lessees have accebe toourts to enforce their legal rights in
regards to the leases they have entered into uhdetUU regime. The State holds all the
power in the lease relationships: it has a vastyaof powers and can exercise these with
impunity because there is no judicial oversight.tHé courts continue to enforce these
privative clauses, the LOU will have, in practitams, alienated its land as it cannot enforce
its rights of reversion. The sub-lessee is effetyivn the position of a tenant-at-will because
the State could simply elect to terminate becadsspite having a registered lease, enforcing
it would require questioning the ‘validity of thamcellation®®® The rights of the LOU and
the sub-lessor are not enforceable property rightise ordinary sense of the term.

COMPATIBILITY WITH CUSTOMARY INTERESTS

While it is true that the introduction of the LUBgime has given LOUs a choice of how they
lease their land, it is not a panacea. What it diweis allow an entrepreneurial LOU to make
a functionally irrevocable decision that a part@uportion of their land should be available
for lease. To the extent that this power symbolibes control over land use rests with the
LOU, and allowsTaukeito be agents of their own change, it is consistgitit the customary
objective of inalienability. But scratch the sudaand a different conclusion emerges.
Designation precludes any legal customary use efléimd, even if it is lying idle and
unleased. This clearly inhibits the continuatioraatlose physical connection with the land.
Worse still, the LOU does not even retain a rightansultation as to how its land will be
leased, nor are there any effective enforcemenhamesms available for the LOU to resume
possession of the land. The LUU regime fundamentaéinsforms the ‘umbilical cord’
connectingiTaukei with thevanuainto a unidirectional conduit for lease money. Aagse
necessarily reduces the connectionitdukei with their land, but the double barrier of
designation and leasing under the LUU regime dishi@s LOU rights to an extent that is
repugnant to the customary objective of inalierghil

I ncreased accountability

Within the LOU, the imposition of a trust over thproceeds of the lease promotes
accountability in regards to the distribution cide money. Despite the fact that trustees have
been introduced to the TLTB regime too, ttend Use Decreemposes a form of trust that is
more compatible with custom. Unlike the TLTB, equigtribution of rent money is not
mandatory. Instead the majority of the membersiefllOU may specify how income is to be
distributed in their deed of trust. This approashmuch more compatible with the variable
and flexible nature of custom because it encouréigesidoption of a solution that best suits
the circumstances of the LOU. The statutory recuénets for audit and yearly election of
trustees reinforce the dynamism of an LUU trust atidws the members of the LOU to

% Nigel Dodds Fiji: The Rule of Law Los{2012).

7 william Marshall, ‘The Petition’https:/sites.google.com/site/justicewilliammarsipetition (Accessed 11
April 2013). His petition runs to over 140 pagekigphundreds more pages of supporting judgmentsatails
outrageous political interference with the judigifnom 2009 onwards.

%8 Land Use Decree 201iji) s 15(1)(d).
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define their own customs as to how the wealth @f Hnd should be managed—a truly
customary approach.

Poor economic performance

Inalienability has to be balanced with the valueirafreased material prosperity and the
greater ability of the land to sustain the LOU wieassed. Theuid pro quounder the LUU

is that the LOU surrenders the right to be congulend the State may grant leases on
relatively favourable conditions to lessees, buteturn the LOU can expect more rent than
from the TLTB because of reduced administrationtasd a market valuation process. The
State as head lessor also guarantees rent payegardiess of the financial solvency of
lessee. Some of these features are excellent fRimisang returns to sustain the LOU. For
example, rents frequently adjusted to market v@lith some room for negotiation) ensure
land is more likely to be efficiently allocated tilose who value it most. But a workable
market in property rights requires that they beomdable. Perversely, by hermetically
sealing the courts out of the LUU’s sphere of openain a misguided effort to deliver
certainty of tenure to sub-lessees, the State ffiygded the enforceability and therefore value
of LUU leases. Some lessees with substantial digtaror political clout may value the
certainty of a state-guaranteed lease: for exantipée Chinese mining company Xinfa that
has taken an LUU lease in Bua. It seems more likedy a commercial enterprise would
recognise that their property interest, being uoexd@able in court, is extremely vulnerable to
the fickle winds of politics that displace govermtewith alarming regularity in Fiji, and
would reduce the consideration offered accordingly.

IMPLICATIONS FOR CONSTITUTIONAL CHANGE

The Fiji Constitution Commission is currently uniddging consultations around Fiji towards
the drafting of a new constitution to be implemenbefore elections scheduled for 2614.
Whether the consultations will have any substamifdct on the outcome of the process is
another matter. Judging by Prime Minister Bainimaass decision to declare a list of
constitutional non-negotiablé$jncluding entrenched immunity for his regifffehe content
of the new constitution is likely to be highly inénced by the current military regime.

Land issues have been canvassed in 95 per cenbufissions to the Commissiéhwhich
makes it highly likely that the new constitutionlivaddress the status ofaukeiland and
leasing. The LUU regime offers some clues as totuh@se constitutional provisions might
look like. That regime is one piece in the jigsawattis Attorney-General Aiyaz Sayed-
Khaiyum’s plan to build a united national identity Fiji.”> Having abolished the Great
Council of Chiefs and reformed the TLTB to deprilie iTaukeielite of their main source of
funding and status, the LUU is designed to furtiatermine cultural autonomy by creating a
powerful ‘neutral’ institution that can lease amhtrol both State andaukeiland.

69 Fiji Constitutional Process (Constitution Commisgi®ecree 2012Fiji) sch 1.
70 ||
Ibid s 3(e).
"L Fiji Constitutional Process (Constituent Assembiy @doption of Constitution) Decree 20(ji) s 8(3).
2 Nanise Loanakadavu, ‘95pc submissions highlightl lsssue’Fiji Times (online ed, Suva, Fiji) 14 August
2012.
3 Aiyaz Sayed-KhaiyumGCultural Autonomy: Its implications for the natistate (LLM thesis, University of
Hong Kong, 2002) 57, 69.
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What this signals is that the new constitutioriksly to further emphasise the State’s control
over the leasing difaukeiland and diminish the role of the TLTB. The LUlymae, despite

its flaws, is likely to remain in force. This igysificant because these leases will continue to
be a feature of Fijian land leasing well into thexincentury if they go full term. There are
unlikely to be any concessions made to increasesut@tion with landowners, although
increased accountability measures may well be eciex] as a consequence of the current
emphasis on ‘the removal of systemic corruptidn’.

CONCLUSION

The Bainimarama administration is guilty of muchomgdoing, but it deserves credit for
tackling head-on Fiji's most intractable issuesuaib land that have defied resolution by
democratic means. Unfortunately, it is going akibut the wrong way. That is of little help

to manyiTaukeilandowners who do not have the luxury of decidfrtgey should lease, but

must decide which regime to entrust with their laBtdould they stick with the TLTB system
or vote to designate with the LUU? This article g against designation with the LUU
because from a landowner’s point of view it is diyno risky. It puts a huge amount of
faith in an unstable government and is incompatibiih customary values. The bonanza
promised as a consequence of designation may beitlusory than real.

"4 Fiji Constitutional Process (Constitution Commissi®ecree 2012Fiji) s 3(e)(iii).
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