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STATE SECTOR
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INTRODUCTION

This paper is about the difficulties that arise witee customary practices of one culture are
transported into and evaluated by another. It camsithe controversial place pdwhiri in

the state sectoRPowhiri are formal Mori welcoming ceremonies or traditional rituals of
encounter that are performed tiaygata whenudlocal people or hosts) to welcomenubhiri
(visitors) into a space. They are conducted acogrdio tikanga (Maori custom) and take
place in a number of different contextsadfi events such as meetingangi (funerals) and
celebrations that are held on tmaraé will usually have a formagpowhiri.? Additionally, it

is also now common practice fpowhiri to be performed at non-ddri events and in non-
Maori environments.

All powhiri follow a basic process, with slight variations deging on the particular
occasion and thevi (tribe) involved. The first step is generally tkerangaor the calling of
visitors onto themarae This is an essential part of tpewhiri and is done exclusively by
women. Once thé&arangais finished, women are then generally expectethke a seat
behind selected men who perfommaikorero, a particular type of formal speech. Although
only men are usually permitted to perfowhaikorero, there are other considerations such as
oratory skills and one’snana(status or prestige) that are also relevant irrd@hing the
selection of a speaker. The rationale behind ordyemdeliveringwhaikorero is rooted in
tikanga and the Mori paradigm. The primary justification is the protion of women as
whare tangatachild bearers). Traditionally, being seated bdhimen was to protect women
from the threat of physical harm. Although this pical danger is no longer present, a
spiritual danger is still considered to exist as #pace between thangata whenuaand
manuhiri is tapu (sacred). Thepowhiri process is designed to remove thapu Once
whaikorero have been completed, there will then usually b®rmgi (pressing of noses) and
the reason for the gathering can then commence.

Periodically, the practice gfowhiri has been the subject of controversy in relatioth&o
gender-differentiated roles evident in the custémparticular, the relegation of women to
seating behind men, and the general prohibitionwamen deliveringwhaikorero have
proven contentious. Although there is lively debartethis issue within Bbri society® this
paper will discuss the incorporation miwhiri into the formal functions or ceremonies of the
State. This incorporation provides a particularlieresting site of examination as the State
not only has a unique role and relationship withol based on their status as indigenous

" Natalie is from the Nati Awa, Ndati Hine, Ndati Tawharetoa, Thoe and Te Arawawi. She is a law lecturer
at the University of Auckland.
! This is translated as ‘ceremonial courtyard’ asdhie sacred open meeting area, often situatecbim bf
Maori communal meeting houses.
2 Note that Mori have a number of different welcoming ceremoniepending on context. For informal
occasions when there are generallymanuhiri (visitors) they may just performraihimihi (a Maori speech of
greeting). For formal occasions where new peopgesatering onto thmarae there will usually be powhiri.

For example, a woman who pushed the boundariehasidparked controversy and debate is the lateeslVvha
McClutchie, who was a female speaker from NgatioBoiShe was famous for upsetting men that staunchly
defended gender-based roles. When they came oniondrae she would delivewhaikorero.
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peoples and th€reaty of Waitangibut it is also bound by certain constitutionadi @tatutory
obligations of non-discrimination.

The controversy over the gender-based role diftexgon in powhiri made national
headlines in New Zealand in 2005 and 26@ne of the primary catalysts for this attention
was a confrontation that occurred in December 2@0dlving Sandra Bullock, ®akeha
parole officer, and her employer, the DepartmentCofrections. The incident involved a
powhiri that was performed at a graduation ceremony cdaducy the Department. Ms
Bullock took exception to the expectation that sfaes to be seated behind the men (including
some offenders) as peralti tikanga. She therefore contravened the custom and sat in the
front row and refused to move, even when askeatsodby her colleagues. Ms Bullock was
later issued with an oral warning by her employar Her behaviour and told her contract
required that she not comment on the incident plybIMs Bullock did not comply with this
instruction and as a result lost her job. Ms Blkl®ubsequently lodged a claim with the
Human Rights Review Tribunal (HRRT) of New Zealdhdt was heard in November 2007.
Although she was ultimately unsuccessful in bewgraled damages, the Tribunal concluded
that Ms Bullock was subjected to detrimental tresitnby reason of her sex in both the
expe7ctation that she would not be a speaker andxjpectation that she was to sit behind the
men.

There have been a number of other incidents in Keatand that have proved controversial.
In April 2006 Helen Clark, the then-Prime Ministdeclared that women will be able to sit in
the front row duringpowhiri run by state agencies or institutions. This ediotvever
prompted mixed responses fromadfi. This ranged from the outrage reflected in DeP
Sharples’ response for 2dri to boycott these ‘bastardized’ versionspotvhiri®, to support
from Maori Labour MP Dover Samuels who asserted that l&eata (protocol) does not
apply in government buildings and thataddi tikanga must be adaptable to modern
circumstanced.In May 2006 the issue hit headlines again as Bu@dlins (MP) and two of
her National colleagues were rebuked by @oMkaumatua(elder) at goowhiri at a Child,
Youth and Family Services (CYFS) centre for sitinghe front row, despite a CYFS policy
permitting women to do s4.

The ramifications of the precedent set by the HRRThe Bullock case are technically
extensive. The findings were that the incorporatbrraditionalpowhiri into the events or
affairs of a State agency is discriminatory agamsinen employees. The implication of this
finding is that traditionalpowhiri either need to change or should be removed fram th
public sphere. It is a fascinating yet extremelficlilt issue that involves competing rights
and ideologies, conflicting cultural values and Meriews, and an extremely complex
statutory framework of rights. Given this complgxithe aim of this paper is a modest one,
simply to canvas and highlight some of the laydrdifficulty that exist and to offer a few
thoughts.

* SeeBullock v The Department of Correctiof2908] NZHRRT 4.

® This term is used to indicate a white New Zealamnd&uropean descent.

® The HRRT Tribunal hears cases about breachee dfetv Zealand Human Rights Act 1993

"Bullock v The Department of Correctioj2908] NZHRRT 4, 90.

8 Ruth Berry, ‘Boycott Bwhiri Says Sharplestew Zealand Heral@5 May 2006 http://www.nzherald.co.nz
[nz/news/article.cfm?c_id=1&objectid=103834@¥cessed 23 December 2012).

® Waatea News Update, ‘Samuels Refle@wfiri’ 25 May 2006 http://waatea.blogspot.co.nz/2006/05/
samuels-rejectsepvhiri-formalism.html(Accessed 23 December 2012).

10 See Judith Collins, ‘Comment on Pogwhiri Walk-Out' (Press Release, 7 May 2006)
http://www.scoop.co.nz/stories/PA0605/S00159.krocessed 23 December 2012).
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Firstly, | want to frame the issue in regards ® tfvo competing rights involved in this case;
that is, sex equality and claims for cultural radtgn or equality. | then turn to consider
how this debate is mediated by the New Zealand fegimework. Given my conclusion that
this framework is extremely limiting, | will subseently move to discuss the ways in which
Maori can proceed.

FRAMING THE DEBATE: SEX EQUALITY VSCULTURAL EQUALITY

The Bullock case and the role of traditionadwhiri in the State sector highlight an uneasy
tension between different rights and associatedlagges. On one hand you have individual
rights such as sex equality or non-discriminationtlee basis of their sex. These rights are
purportedly universally applicable and inalienatl@l@ntrarily, however, there is the call for
cultural equality and the collective right of greupo have their culture respected and
accommodated. A supporting conceptual justification this latter claim is cultural
relativism. This concept challenges the validity wiiversal human rights standards as
culturally constructed and a guise for ethnocemtrismperialism, racism and cultural
superiority. This cultural relativist stance wosele Miori not only argue for the recognition
of powhiri but also see th8ullock case as another attack on their culture and atésmp
colonization and Westernization of their norms. sTlwombination of factors results in
competing rights (individual sex equality vs grautural recognition) that are accompanied
by two different ideologies of human rights (unsalism vs cultural relativism). From a
personal perspective, being both female anwbrM this discussion is extremely thought-
provoking as the preservation tikanga Maori and women’s equality are both significant
and important.

To contextualize the debate, it is clear that theflect between these two opposing positions
is not unique to New Zealand and is applicable tnyncountries around the world. A
polarizing example is the cultural practice of féenagenital mutilation or female
circumcision. This practice, usually performed with consent or anaesthesia on girls
between the ages of seven and ten, is widesprah@raocticed in many parts of Africa and
the Middle East. This custom, believed to ensurginity as it reduces a women'’s libido, is a
potent example of where the right of the grouprtcpice their culture conflicts quite clearly
with the individual human rights of women. Otheaples from around the world include
forced marriagé’ cultural defences such as a reduced sentencefimuh killings*? and the
exoneration of rapists who offer to marry theirtwits® All of these cases demonstrate a
clear conflict between the recognition or accomntiotiaof the custom or cultural practice
and the civil and purportedly universal rights obmen. Although these cases are more
extreme than th@owhiri, they highlight the conflict that liberal societi€an face when
addressing the question of how far they can accaameocultural groups whose norms
mandate gender differentiated roles that disadganteomen.

Within the context of New Zealand it is initialljnportant to note that there is disagreement
as to whether the practice pdwhiri is discriminatory or even contravenes the notibeex

Y This is different from arranged marriages (whicé quite common) where both parties consent tec@ssie
from someone else (such as their parents). For@dage is practiced in a number of Asian countrieghe
Middle East and Africa. It will often involve a siicant age difference and the girl will usuallg lin a
subordinate power relationship with her husband.

2 For example, in Jordan men receive reduced sessefor murdering female family members if they are
deemed to have brought dishonour to their familg. (@ cases of adultery).

13 This law existed in Peru until 1991 where in thse of gang rape men could be exonerated if otfeeahen
offered to marry the victim. This is based on théuwal belief that a raped woman is a used itech raarriage
solves the situation.



equality (this will be discussed later). It is alehowever, that this high-level normative
contest has been instrumental in informing the tjs that have emerged on théwhiri
debates. Ms Bullock, for example, advocates forptteritising of sex equality and universal
individual rights in her statement:

What are you going to do? Bring back slavery, utd eannibalism and say: ‘Well,
these are all cultural things so we've got to gm@lwith it'? It’s just stupidity to me,
to say that some cultural matter is going to takec@dence over a basic human
right.**

Conversely, Professor Gary Raumati Hook adopts léurali relativist position in his
characterisation of thBullock decision as an ‘attack onadri cultural practicesl.5 He argues
that Maori should not be pushed into a place of comprorhise system that places little
value on Miori traditions other than for their entertainmeaiue’® Dr Pita Sharples also
aligns with a cultural relativist view. He commernligt if a Miori practice is going to be
adopted, the custom cannot be changetshould be an all-or-nothing approach wherééf t
government cannot respect tkewa (etiquette) of theangata whenugpeople of the land),
Maori ‘must boycott it or even refuse to let it happ¥ Dr Sharples defends the idea that
Maori should have autonomy over their own culture ahduld not have to assimilate and
conform to an external imposition based on a difiévalue system.

Framing the powhiri in cultural relativism vs universalism terms islgiel from an
explanatory perspective to understand some of tidenlying conceptual arguments that are
being made. However, the question is whether catgg the issue in terms of these
competing paradigms serves the purpose of reachimgsolution. | would suggest that
arguing at this abstract level has limited utibty there are basically two irreconcilable rights
and ideologies. Both carry strong justificationsr Example, one could flesh out an argument
that women’s rights should take precedence, asuralltclaims for group rights can
subordinate women as they operate on a patriabasa that gives men the power to define
the culturet® Equally, one could emphasis toleration and théural minorities should be
able to retain their traditional customs in soeigtthat do not share their vald@<Claire
Charters in her articl&niversalism and Cultural Relativism in the Contektindigenous
Women'’s Rightontends that the universalist-versus-culturakiretd debate does not assist

4 ‘Sacked Bwhiri Rebel Seeks $116,000 PayoutDominion Post 2 November 2012
http://www.stuff.co.nz/dominion-post/archive/natidmews/17772/Sackedwhiri-rebel-seeks-116-000-
payout(Accessed 23 December 2012).

15 See G. Raumati HookBullock versus the Department of Correctiomdd the Human Rights Review
Tribunal get it wrong?’ (2009) Rlai Review3 http://review.mai.ac.nz/index.php/MR/articlefvigile/167/240
(Accessed 23 December 2012).

1% pid.

" See Berry, above n 8.

'8 bid.

9 For example, see Susan Okin in her seminal piézdulticulturalism Bad for Women?’ in J Cohen, M
Howard and M Nussbaum (ed$3, Multiculturalism Bad for Wome(1999) 9-24, who argued that collective
rights in the name of preserving cultural diverghould not overshadow the discriminatory naturgexider
roles in many traditional minority cultures. Shesisally selected women'’s rights as deserving afrisi on the
basis that cultural claims for group rights carkseeoppress women and operation upon a patriatuss that
subordinates women and gives men the power toel&feditional’ culture.

20 chandran Kukathas, in response to Susan Okin, srexke@rgument that cultural minorities should ble &db
retain their customs in societies that do not sliae@ values. See Chandran Kukathas, ‘Is FemirBsm for
Multiculturalism’ (2001)Public Affairs Quarterlyl5, 2,83-98. His argument is based on toleration.
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decision-making as it polemicizes the issue, legittle room for a middle ground.
Further, she argues that at this level, the delvat@mes politicized and subverted by State
interest. | concur that arguing solely at this highel is not particularly helpful. However,
simply understanding these competing rights andlaipges assists us when we zone in on
the New Zealand context and examine how our legalcanstitutional arrangements mediate
this debate and reflect or prioritize these posgio

PLAYING THE BATTLE OUT IN THE NEW ZEALAND LEGAL FRAMEWORK
Powhiri in the Public Realm

Reflecting a culturalist stance, a question thasear for Miori is: why are our cultural
practices being judged by the external standardsother culture at all? One of the reasons
is that in this instance we are not looking at unak practices performed within the private
sphere on thenarae but thosepowhiri that occur in the public arena. Subsequently, it is
subject to critique under the New Zealand righésniework that adopts a non-discrimination
regime that subjects certain situations to equabtyed protections.

This distinction between the public and private tsecemerges from classical liberal
philosophy. It advocates that the state can regula public and political sphere, but the
private sphere of the family and home should be umenfrom legal regulation. This division
has been strongly criticizéd.However, although significant work has been danéreak
down this dichotomy, it is a distinction that in myaways is still reflected in the New
Zealand human rights framework. In respect of tkedoms and rights in tH&ill of Rights
Act 1990 (BoRA 199D only those entities that have a public functioncluding the
legislative, executive and judiciary) have powersdaties* The Human Rights Act 1993
(HRA 1993 does subject the private sphere to prohibitionsdiscrimination, but only in
limited prescribed circumstances, such as in enmpéoyt (s 22) and access to public places
and vehicles (s 42).

A demonstrative example is the gender-specificsredident in the Roman Catholic Church.
Although the prohibition on the ordination of womeas priests is clearly gender
discrimination, because churches and religion aresidered to be a private entity they are
not justiciable under thBoRA 1990because they are not a ‘public’ body. Further,neve
though churches are employers and caught byHRA 1993 there are specific exceptions
that have been made to allow this practfc&he same applies fwwhiri when they occur
privately on themarae Maori customs in this realm are not subject to legigé regulation
and do not have to conform to non-discriminatiogaid. However, oncpowhiri have been
trans-located into the public governmental (or emmient) realm, a different set of
considerations arise. The context changes andifioeission therefore centres on the State
and its relationship and obligations in respedtaith women and Kbri.

2L Claire Charters, ‘Universalism and Cultural Refistin in the Context of Indigenous Women’s Rights’H
Morris and H Greatex (edjiuman Rights Resear¢B003)_http://www.victoria.ac.nz/law/centres/
nzcpl/publications/human-rights-research-journdilmations/vol-1/Charters.pdf (Accessed 23 December
2012).

22 For example, see Susan B Bog@hallenging the Public/Private Divide: Feminism,w,aand Public Policy
1997).

& See s 3 of thBill of Rights Act 1990

% For example, s 28 of theluman Rights Act 199@rovides an exception to the prohibited grounds of
discrimination in relation to employment for therpases of religion.
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There is rich discussion to be had around how tiageShould balance its obligations in
regards to women andadri. For example, one could make an argument tiatState as a
democratically representative and secilaody should only incorporateadri culture to the
extent that it does not infringe on basic fundaraknghts such as sex equality. A contrary
argument, however, can be made that even ipdladiri was held to be discriminatory on the
basis of sex, that Bbri have a unique relationship with the State aesvNMealand that calls
for an exception to be made.abti signed theTreaty of Waitangthat created a partnership
between Mori and the Crown/State. The Treaty (under art®lguaranteed that the adri
relationship with theitaonga(treasures) would be recognised and providedvanori would
certainly consider their traditional cultural praes to betaonga Further, Miori as the
indigenous peoples of New Zealand have been sejett a history of systematic
assimilation, colonisation and dispossession df thad. They are attempting to recover and
strengthen their cultural traditions post-colorimat Arguably, if New Zealand wants to go
forward as a bicultural country that respects tlegithge and special place ofabfi,
accommodation should be made to meaningfully reisegand incorporate #bri cultural
practices into ceremonies of the State. This isrthture of the dynamic discussion that
should be engaged in the process of trying toestik appropriate balance in this matter.

This issue, however, is a political hot potato tif@t politicians, is easier to avoid. It involves
competing rights, different values and race refesiorhe default position of lack of active
debate and discussion at the legislative level,dvew is that when an issue arises, as in the
Bullock case, it reverts to the current legislative framewfor resolution. This paper will
therefore analyse how the legal framework dealk thits issue. In particular it will highlight
its limitations as a space in which merit basediargnts for each side can be weigh&d.

Isthe Powhiri discriminatory?

Under the human rights framework in New Zealandscrdimination based on sex is
prohibited under both the overlappiBgRA 199Gand theHRA 199%F’ Under theBoRA 1990
there is a general prohibition on discriminationguplic authorities. Under thdRA 1993
discrimination is prohibited in employment matteFsis is relevant because the State as an
employer falls under thelRA 1993and therefore has to meet the same non-discrimomat
standards as private sector employers. The Statteuss caught by both provisions—non-
discrimination both generally and as an employer.

The question posed is: what constitutes sex diggation? ‘Discrimination’ is not defined in
the rights regime. This is significant because peapd cultures have different paradigms of
equality and meanings vary. In finding that tipewhiri and its gender-based role
differentiation amounts to sex discrimination, tRRT justification was that it is ‘obvious’

% Note that although New Zealand is purportedly @ule state, where there is no state religion aheres
matters of religion and belief are ‘deemed to bmadter for the private, rather than public, sphé€kHuman
Rights Commission, ‘Chapter 9: The Right to FreedoirReligion and Belief inHuman Rights in New
Zealand Todanttp://www.hrc.co.nz/report/summary/summary09.h{Adcessed 23 December 2012)), it needs
to be recognised that there are exceptions to fusexample, Easter and Christmas are public &gdidand
Christian prayers are often a part of public cemsialmccasions.

% see Dean Knight in his working paperot#hiri and Human Rights: A Contest of Values?' (Aelsk to
Markings: sites of analysis, discipline, interragat 24th Annual Law and Society Association of &kaka and
New Zealand Conference, University of Melbourne La@chool, Melbourne Australia 2007)
http://www.vuw.ac.nz/staff/dean_knight/Knightowhiri_Notes.pdf (Accessed 23 December 2012). Knight
undertakes a similar doctrinal analysis of the humights framework and its limitations in dealingthwthe
issue ofpowhiri in the State sector.

" See s 19 of thBill of Rights Act 199@nd Part 2 of theluman Rights Act 1993
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that an expectation that women cannot speak ancifin and that women are more limited
than men in choosing where they sit involves aimhetnt, as women have fewer choices and
opportunities than men d8.The Tribunal therefore adopted a position thatrifisination is

a distinction that leads to disadvantage. Howeagmean Knight states, ‘there is a credible
argument which suggests that, when viewed througjfferent lens, claims about differential
treatment in the@owhiri fall away’?° There are some #6ri that would take the position that
based on a more collectivist approach that viewawhiri in its entirety, the process is not
necessarily unequal or discriminatory towards womgris is a more substantive equality
position.

Women play a vital role in thpowhiri process. They alone will perform tharanga which

is the first voice heard. This role is to lead deam and prepare the way, and can be used to
address similar issues as tiwhaikorero.** Women also are valued for their behind-the-
scenes role, often providing information to the engbeakers, preparing food and, on the rare
occasion, some women have even been known to tetewshaikorero if they are too long or
offensive by simply standing up and singing. Furththe powhiri is only the formal
welcoming ceremony. Once it is completed, the i@&ins are lifted and the subsequent
event can commence. Tphéwhiri does therefore provide a forum by which women'’ee®

can be heard. A substantive equality argument ltaretore be made based on the emphasis
that Maori place on the collective as opposed to the iddiai and looking at the allocation of
responsibilities in the wider ritual. Although radt Maori would accept this view, there is an
argument that considering the overall enterprisecherole is equally valued for its
contribution to the process. Therefore based os thitural conception of equality, the
practice may not constitute discrimination on thsib of sex.

With regards to how this contest fits within thgdéarena, because there is no definition of
discrimination, there is technically scope for diffig conceptions of equality to be adopted
or accommodated. However, the HRRT in Bdlock case did not engage at all with the
different interpretations or with the wider ritublltimately, these issues are heard in Western
courts in a framework of equality that promotes gmdtects individual rights. Therefore
from a sceptical perspective, in this space, anraamnt based on collectivism and viewing
the practice in its wider context is likely to ggle to gain traction.

Limitations of our rights framework

If the powhiri is held to constitute sex discrimination, the nestie is whether there are any
competing rights or avenues by whicladdi can advance their claim that traditiopatvhiri
should be permitted to be practiced nonethelesstid®e20 of theBoRA 1990provides a
general obligation not to interfere with minoritylwres. However, this is framed in negative
terms. For example, the State should not prevedeny Miori from conductingopowhiri on
their marae as this would interfere with their culture. Thisopision, however, does not
require the State to actively incorporgtéwhiri into its own functions or ceremonies.
Therefore, when there is the assertion fh@athiri are sexually discriminatory in the State
sphere, Mori cannot claim a s 20 competing right to culttorelefend the practice and assert

28 Bullock v The Department of Correctioj2908] NZHRRT 4, 89.

29 Knight, above n 26.

%0 For example, in both tHearangaand thewhaiksrero, the person will usually pay acknowledgementshi t
dead, the other side and will address the purpbsieecevent. Invhaikorero of course there is more time and
scope to deliver an extensive speech, akanangais constrained by the amount of time it takes &kwon to
the marae Also, usually only one woman wikarangafrom both thetangata whenughosts) andnanuhiri
(guests), whereas withhaikorero there are usually multiple men that will make thisenal speeches.
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that positive recognition by the State should octtie HRA 1993s different than th&oRA
1990in that it does not have a competing rights stmectlt simply prohibits discrimination
in certain situations.

Because there are no explicit competing rightsgersed within the statutory framework that
can be weighed against the prohibitions on nonrdisication, the only option to defend the
powhiri is to attempt to squeeze it into the non-discration exceptionsSee Dean Knight's
working paperPowhiri and Human Rights: A Contest of Valugs a more thorough
examination of the legal scaffoldify.Basically, in the case of thBoRA 1990general
prohibition on discrimination, there is a ‘justifidimitation’ exceptior?® This allows for
rights and freedoms to be reasonably limited predithe limitation can be demonstrably
justified in a free and democratic society. If angel complaint were brought under the
BoRA 1990against a governmental policy to adopt traditiogp@ihiri on the basis of sex
discrimination, then arguments around fheeaty and the unique place of adri in New
Zealand could be made. This justified limitatiof,course, is not a positive direction for
State departments to adopadi welcomes in the first instance; it is merelgefence if they
decide to do so.

Although there is some scope under BeRA 1990for Maori to claim an exception to the
non-discrimination clause, if sex discriminatioralieged in an employment context, cultural
recognition claims basically have no legal toeh&dcause the State is an employer, it falls
under the privatélRA 1993regime. These provisions only provide very nareoweptions to
direct discrimination, for example, for the purpes# religion (s 28). The@owhiri simply
does not fall under any of these exceptions. Tlheeein situations where a female employee
makes a claim against the State (as evidencederBtiiock case),tikanga or cultural
recognition claims are not engaged.

Maori claims for the positive recognition of theirttwal practice in the state sphere therefore
face a number of barriers within the current leffaimework. It is only under specific
circumstances, namely when there is a genB@RA 1990complaint against a State
department that has incorporated traditiopalvhiri into their ceremonies, when adri
arguments can even be aired and debated. As Kraghgnises, the importance and richness
of this debate—the meeting &kehalaw andtikangaMaori—deserves greater space for
ventilation®® The current legal framework eschews the politarad social debate necessary
to grapple with this issu¥.

WHERE TO GO FROM HERE?

Given the limitations inherent in the current lef@mework, a more robust debate on the
merits of each side needs to occur outside the lialmowever, there is no impetus for this
discussion, Mori still have some options and are not completelyund by legal
condemnation of custom or State prescription oftwiair custom must look like. &ri can:

1. Agree to change the traditionpdwhiri when it is performed in the state sector to
accommodate equal gender roles;
2. Refuse to change tipawhiri and be excluded from the public sphere altogetirer;

31 Knight, above n 26.

%2 See s 5 of thBill of Rights Act 1990
3 Knight, above n 26.

34 1bid.
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3. Refuse to change, but still participate in theestaklcoming ceremonies in some
capacity without calling it a traditional #dri cultural construct or practice.

There are a number of considerations that nee@ twdighed in deciding how to react. The
first is recognition thatikangahas the capacity to evolve and change accordirapmhdext.
An example of this is the increasing integratiorMiori grieving practices antkangainto
funerals involving bicultural familie®, For change to occur, however, it needs to be drive
and consented to by those that havena whenugthe group that has power deriving from
their association with the land). For example,dgards tgowhiri on themarae there have
been somawi (such as Nati Porou) where women in limited circumstances haeen
permitted to performwhaikorero. Although there are othewi (such as Te Arawa) that
staunchly oppose this, change is possible.

Other considerations in deciding how to proceedyuite the potential desire and benefits of
being able to claim that &bri customs cohere with international human rigasswell as the
empowerment of women who could acquire the skil #re mana (prestige) of delivering
whaikorero. Also due consideration is the further alienatowl division that could be created
between Mori and the State if ®bri chose to disengage completely. Further, therthe
cultural relativist concern that changing the a@tto conform to external norms and values
is really just another watering-down ¢ikanga and an alternative way of colonising
indigenous custom and the indigenous soul. Ultilgate deciding the appropriate course of
action, it will be important for Mori to maintain their cultural integrity and foryanhange to
accord with the fundamental values underlyikgnga.

The way the policy aroungiowhiri developed in the Department of Corrections is an
interesting case in point. In response to Bllock controversy, the Department of
Corrections sought an appropriate balance betweardiscrimination and respectingabti
culture by changing its policy opowhiri.*® The initial policy, released in December 2005,
was to abandon the use mfwhiri except in exceptional circumstances and insteaxtopt
the less formamihi whakatal?’ The Corrections Department stated that the ketyfes of
the mihi whakatauwere that men and women were to have the sams, rafe language
other tharte reo Mzori would be permitted if requireti.This policy, however, was met with
offence and the contention that thehi whakatauwas not an appropriate replacement for
traditional pawhiri.>® Maori therefore rejected this externally forced cheiamd redefinition

of their cultural practices. Therefore, in mid-Naveer 2007 the department changed its
policy again.Powhiri were to permitted in exceptional circumstances; @, the reference
to mihi whakatawvas removed and it was recognised that for a laugeber of occasions a
simple Departmental welcome would be appropriaté &@n emphasis or encouragement to

% For example, when makehagrandmother passed away the way that her funechideath were handled
was a fusion of both Bbri andPakehaelements. We did not have her lying amaraenor did we have the
formal powhiri processes. However, we did have her body lyindpénfamily home (as opposed to the funeral
parlour) and she had someone by her side untihgtseburied. The context was such that a taigi (Maori
funeral) was inappropriate, but because she haatiMrandchildren and in-laws, this fusion ofidi elements
was appropriate.
% Note that the details of the Department policieseigards t@owhiri are not easily accessible. The following
details are obtained from a discussioBinlock v The Department of Correctiof08] NZHRRT 4, 65-69.
37 Mihi whakatau(like thepawhiri) vary depending on the particular protocols oftdregata whenuaHowever,
in general it is less formal and will not usualigve thekaranga(or call). However, the ceremony will usually
proceed in the same way as a traditigm@akhiri. There are someihi whakatauwhere women are still not
expected to speak.
22 Bullock v The Department of Correctiof2)08] NZHRRT 4, 6569.
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usete reo Mzori. This move away from forcing aadri construct such as thmihi whakatau
to conform to an external demand for formal equdl#tween sexes was likely an attempt to
avoid accusations of cultural hijacking.

The final state of the Department of CorrectionBcyareflects one of the possible avenues
by which Maori can maintain their cultural integrity by notcemmbing to forced change or
external redefinition of their customs, whilst Istibt being entirely excluded from the state
sphere. Whether this is a satisfactory compronhiseiever, is debatable. It is up tcadki to
decide which route they want to pursue after uadt@ry a balancing exercise. What should
be emphasized, however, is that even though therivMchoice and claim to cultural
recognition ofpowhiri in the state sphere is greatly limited by the entrlegal rights
framework, they should not be bullied into chandinegir cultural traditions. [&ori still have
the option to choose how they react to these ltioita whether that is changing th@whiri

in response to concerns of sex discrimination (Btate context or even more broadly on the
marag or refusing to do so.

CONCLUDING REMARKS

This paper highlights some of the multiple layefslifficulty that arise when the customary
practices of one culture are transported into aratbntext. A clash of norms and ideologies
can occur. In the case pbwhiri and their incorporation into State ceremonies,ehsra
conflict between cultural recognition of adri customs and Western ideas around non-
discrimination on the basis of sex. This paper esginat a more robust debate and national
conversation needs to occur around the plag@whiri in the public sphere that weighs both
sides in a New Zealand context. The current legahéwork greatly limits this debate as the
justifications and arguments supporting the redogmiof traditionalpowhiri in the State
sector are not given adequate consideration oresfiate aired as individual sex equality
rights are clearly prioritize®f This default position is unsatisfactory. Althoultiori have
choices in how they respond to claims of discrirtioraand a movement towards excluding
traditional powhiri from the public arena, New Zealand needs to stadctive conversation
on how we want our two cultures to come togethersirare a similar space.

“% This conclusion supports the work that Dean Knigget done on this issue. See Knight, above n 26.
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