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The imperative for this paper comes from the fhat in modern day Aotearoa, the number-
one health concern for #dri is mental health.Yet despite this fact, kbri are more likely to
be come into contact with mental health servicesuth a justice doorway than a primary
care point. This essay will make the argument that it is tiorea Maori Mental Health Court
based on principles ofikangaand therapeutic jurisprudence. Thisidvi Mental Health
Court would use the principles of therapeutic pmiglence to enhance the law’s therapeutic
agency and promote the healing of individuals wittie court process. This would open the
door for a holistic incorporation and realisatidnpanciples ofHauora Maori, Tikangaand
Wairua within the court. Together, the complementary @ples of Tikangaand therapeutic
jurisprudence could be interwoven to underpin a0M Mental Health Court which could
bring Maori mental health back into balance.

M AORI MENTAL HEALTH : THE NEED FOR A MAORI MENTAL HEALTH COURT

Maori are one of the most prominent groups in Aotae@rariminal justice and mental health
system. Mori feature highly in the criminal justice systemhere they have increasingly
high rates of incarceration and a greater recidivand offending rate than non-abti.?
Maori also dominate the statistics in the mental thes¢ctor, where they manifest a higher
level of mental illness than nonadri, with one in two Mori experiencing at least one
disorder in his or her lifetime, and are gravelyeekepresented in forensic mental health
services' However, the most telling statistics are those #f@w the close nexus between
incarceration and mental illness;abti are overrepresented in prisomsd have a much
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higher prevalence of substance abuse and psydhngiss® One explanation for this is that
the policy of deinstitutionalisation has led to leg numbers of people with mental illness
living in the community. Many of these people cannot or refuse to mairttair treatments
and, left unchecked, this can lead to behaviour ttiea justice system regards as ‘criminal’,
such as urinating in public or petty thEftlany commentators have referred to this process
as the ‘criminalisation of the mentally flland for Miori this can be disproportionately
exacerbated by the stress of remand, court appssg@md possible sentencing, all of which
can lead to further deteriorati6hiThis raises serious questions about whether impmgnt

is the appropriate response foraddi individuals whose presence in the criminal ipest
system is more a result their mental iliness tinair triminality.

THE IMPORTANCE OF WAIRUA IN TIKANGA AND HAURORA M AORI

The reason that Bbri are one of the most prominent groups in thallegd mental health
systems may be because they are also one of theviioerable. It has been contended that
the acute negative statistics foadfi indicate that something is out of balance irrld@f
Maori mental health. One explanation for this liestle fact that the ®bri approach to
hauora (health),mate Miori (sickness) andnate hinengardmental illness) is based on a
holistic wellness model which is grounded in pnoies of Tikanga the right way(s) of living
for Maori.** This means Nori understandings of mental health are inextrigdinked toTe
Ao Maori (the Maori world view) and the especially importaié Ao Wairua(the spiritual
world).*? This connection is acknowledged in Mason Duriesnidational model for Kbri
mental healthTe Whare Tapa WHZ In this modelhauorais represented as whare the
house, in which the four sides of the house repiabe four cornerstone elementshaiuora

If one of the four dimensions is missing or damagkeén a person or a collective may
become ‘unbalanced’ and unwell. The four dimensiareste taha hinengardthe health of
the mind),te taha tinangthe health of the body)e taha wknau (the health of the family)
andte taha wairuathe health of the spirit).

While Maori health and well-being is a multi-faceted expede, it is acknowledged that
wairua is the most vital part of that experiertéd=or Maori, the spiritual essence of a person
is theirMauri, their life force Wairuais not only a sense of spirituality; it determirtieem as

an individual and as a collective, who and what thee, where they have come from and
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where they are going. A traditionalaigri analysis of physical manifestations of illnegd
unquestionably focus omairua as a key element in determining whether damage tisea
contributing factor to any illness. Despite then#igance ofwairua, as recognised by the
Ministry of Health, for many Mori, modern health services lack recognition o$ tpiritual
element ofte taha wairua” Indeed, many Nbri believe that these negative health statistics
are directly linked to the loss of adri spiritual beliefs and practices. This sentimesats
captured well in the words of #ri Marsden, a prestigious Madohunga who said:

The approach to life is governed by one’s perceptibreality. Since ultimate reality
for Maori is the reality of the spirit, the concept playsnajor role in his approach to
healing. While the Western world has begun to takeboard the psychological
aspects of its practice, in theabti view, psycho-somatic medicine is still deficiiem
that the spiritual element is not taken into ac¢dbin

This quote from Reverend Marsden reflects the tiaat Western health professionals have
historically struggled with the notion that spiatity could be studied empirically and
scientifically as a factor in healtH.While this element is now becoming increasingly
recognised, it is still limited to a Western perti@p of spirituality. This is seen in certain
Western characterisations whungaas priests, rather than heal®tandmakutu as a curse
of bewitchment rather than a transgression on tiocgeat Tikangaof tapu19 Thus this quote

is also poignant in the fact that it expressesstiregiment that afe Whare Tapa Wheflects

Te Ao Miori; the modern Western medical model that currentyniiates mental health
reflects and is perhaps limited g Ao Pakehahe Western worldview.

THERAPEUTIC JURISPRUDENCE AND MENTAL HEALTH COURTS
The touchstone principle of therapeutic jurispruderce: Therapeutic agency

Therapeutic jurisprudence is, at it simplest, thelg of the law’s healing potentidl It is a
movement which was pioneered by American mentdtthéav academics, Professors Bruce
Winnick and David Wexler, who observed that therapen of the law can have a direct
psychological impact on the offenders, lawyersgpsland other actors it encounters and,
importantly, that this impact can be either thetajoeor anti-therapeutit: Herein lies the
challenge posed by therapeutic jurisprudence: toine aware of this effect and to seek to
make and apply law in a therapeutic way to achiv@iminal justice system which helps
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people to receive and achieve mental health, vdtilerespecting traditional judicial values
such as justice and due proc& this way, the law can be given therapeutic agen
make a real change in the psychological and phlysie:being of an individual.

Manifesting therapeutic agency through Mental Healbh Courts

Mental health courts are one of the newest and eftettive means by which one of the key
goals of therapeutic jurisprudence is realisednterrupt the ‘revolving door’ cycle of repeat
offending and incarceration. It has been contermjeddvocates of therapeutic jurisprudence
that one of the newest and most effective waysnd the entry of the mentally ill into the
prison system and successfully treat them outshie environment is through the
establishment of mental health coufté mental health court would be in the positionind

the offender to the critically needed medical tmeet, apply the appropriate release
conditions and incentivise compliance through tiveat of imprisonment? In this way, the
court could move toward effectively breaking thecleg of endemic psycho-social
dysfunction that defies resolution in the convemdilocourts. The critics of the mental health
courts have deemed this approach as ‘soft’ lavaénsense that it is overly paternalistic, anti-
intellectual and unsubstantiatéd.Yet, problem-solving courts, such as American drug
courts, have been one of the most heavily examametiresearched areas in mental health
law.?® Thus, although therapeutic jurisprudence and istal health courts are not without
their criticisms, it must also be acknowledged tadvocates of the discipline have made
great efforts to address these concéfns.

THE INTERWEAVING OF TIKANGA AND THERAPEUTIC JURISPRUDENCE

The reasons that a Maori mental health court basegrinciples ofTikangaand therapeutic
jurisprudence could be successful way forward fatoM mental health are three-fold.
Firstly, a significant feature of therapeutic jprigsdence, which separates it from other
disciplines, is that therapeutic jurisprudence as intended to be an over-riding charter but
rather a lens through which the law and legal ses can be examin&dt does not assert
that therapeutic concerns are more important ththardactors in or consequences of the
process. In this case, therapeutic jurisprudencaldvbe concerned with the fact that often
for Maori individuals with mental health concerns, the laas an anti-therapeutic effect
through involvement in the justice system itselfl @dhat this is magnified by the Western
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view of ‘justice’ through which legal processes aggried out. Yet, importantly, therapeutic
jurisprudence does not assert a substantive prdgessich this should be remedied. Thus
Tikangacan be the ‘first law’ of the Maori Mental Heal@ourt?® This is important, as a
Maori mental health court must be ‘foralri by Maori’,*° meaning that the court must be
authentically grounded in principles dikangaand a background dfe Ao Miori to avoid

risking any further erosion of &bri understandings dfauora

The second element which maké&angaand therapeutic jurisprudence ideal partners to
found a mental health court is they are both ppiecbased, forward-looking and based on a
relational ethic; thus they are able to co-existl wagether in a legal system. Firstly, both
Tikangaand therapeutic jurisprudence are principle- duesbased, rather than rule-badéd.
For the therapeutic component, this means the fiscos enhancing the therapeutic nature of
the process and using the tools of the social seeto promote psychological and physical
well being®® For theTikangacomponent, this opens the door for the utilisatibkey dispute
resolution values such asu, manaandtapu Secondly, both therapeutic jurisprudence and
Tikangaare forward-looking in that, unlike the traditioraiminal justice system which is
primarily penalty-oriented, they look for the ‘rigiwvay’ or thetika way, which ultimately
results in healing for the participants and the memity > Finally, both disciplines have a
relational-based ethidikangaholds collectivity to be of great importance tadi andTe

Ao Maori emphasising relational principles such ehanaungatanga® Therapeutic
jurisprudence also promotes itself as a relatitmasled method, promoting an
interdisciplinary approach and collaborating witlomonunities and community-based
government organisatiofs.

Thirdly, Aotearoa has been embracing principlethefapeutic jurisprudence for many years
but has simply not recognised it as therapeutispaudence. This can be seen in the many
problem-solving courts already at work in New ZedlaThe most prominent cluster of
therapeutic jurisprudence principles in action banseen in the New Zealand Youth Court,
which has long embraced the principles of resteeafustice, a theoretical cousin to
therapeutic jurisprudenc®.In the Youth Court, the mechanisms involved in femily
Group Conference, Intense Monitoring Group and WobDtug Court all display the key
elements of a therapeutic approach to justiceherapeutic jurisprudence has also manifested
itself in the adult criminal justice system, asrs@e the Drug and Alcohol Courts, Family
Violence Courts, Homeless Court and the ‘Restogaliystice Process’ utilised in the District
Courts. Furthermore, and most importantly to thé&sise, therapeutic jurisprudence has
already met principles ofikangaand produced a successful problem-solving cosrsegn
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in the Youth Rangatahi Courts, which utilise thealton of amarae processes such as
powhiri, and attempts to reconnect the young person el tultural roots through rituals
such asmihimihi®® This indicates a great deal of work has alreadgnbeone toward the
creation of a Maori mental health court and suchmexstum will be greatly beneficial in
movements forward from this point.

CONCLUSION/POROPOROAKI

Ka pu te ruha, ka hao te rangatahi,
The old worn out net is cast aside, and the nevgaes fishing.

This whakatauk was an important element in the formation of trengatahi Court and
contributes to the court’s namesake. It reflectsotion that both Principal Judge Andrew
Becroft and the founding judge of the RangatahirtspuJudge Heemi Taumaunu, have
emphasised: that the new problem-solving courteatabandon the law, they are merely an
attempt to become more culturally appropriate bynding together the elements of the
justice process antle Ao Miori. It is clear from the research that the curremie'size fits
all model of health is deficient in that it doestrrespecfTikanga Miori, which is the basis
of the holistic approach teauora Mzori, and the vital element efairua which is critical to
Maori mental health. This meansabti pass through the justice system again and again
without accessing the appropriate care and treatthey so desperately need to break this
cycle. Therapeutic jurisprudence is a unique intiggdramework which eschews this model
for a framework which seeks to obtain and promdtergpeutic legal processes which
maximise the law’s potential to heal, rather thamnih These two strong cores Bkanga
and therapeutic jurisprudence could be interwoweriotm a pathway forward for &bri
mental health. If this is done amchiho wa te mathe time and space, is given to allow this
promising initiative to develop, what could be puodd is something which ika, right,
meaningful and effective for 8bri and for the future of &bri mental health.
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