REGSNA versug TOANE KINTA
HIGHA COUR'F OF THR GLLRBERT 1SLANDS
(Thonbso_n b b

Bairil‘t:l. 2nd June 1977 Criminal Case No 1 of 1977

Manglaughter - "res gestae" - ¢lrcumstantial evidence
- burden of preof on prosecution - provecation - -
intoxication ~ Intoxication not amounting to imsaaity
- aenteuce - three years! and six mcmths' 1mprisomuent.

. The acoused, aged 18 years, ,Was charged with the mana-
laughter of Talmniwi Matantarawa at Utirea village, Tabi teues
‘North on 18t January 1977 by stabbing him with a kntfe during
the course of a quarrel which Tekaniwl picked with the acciwed
durlng aome drunken revelry that was taking place to celebrate
the new yeaﬁl‘ The nccuged denied that he hed kicked the
decengsed and put forward the defence thnt his 7" long knife
wiich was in his pocket may have mccidentally stabbed the
deceased during their pughing each other.

16



HELD:(1) That the Crown had discharged the burden upon it of

(2) -

. principles of sentenc ing in manslaaghior cnsos

showing that the wound suffered by the deceouucd wis

infflicted by the accusedts knife, Lthat no wiher '

ax:i‘::u]anatlon was reasoriably: possible aad Limi the

Bcguged wos guilty of minsloughter ns clurged.
g .

Thit in view of the mltl'gnting faclora aml the

regently stated by the Fiji Court of Appeit Lhe
Bccuseg was sentenced to 3 years' nnd six monlhs'
Imprisonment to take immediate effcct.

JoA, B, Disney, Crown Counsel, for the Crown,

TAMPEON J:=-. The accused, a youtﬁ aged 19 yeirs from Lhe

Island of Tabiteuea North, ig charged with Lhe mins-
laughter of another man, Tekaniwi Katantaruwa, nt
Utirca Village on Thbiteyea Horth., Mo is hlleged

. to have killed Tekaniwi in the early hours of Mow

year's Day this year,

2. Many of the facts relevant to the issues in fhisg
case are not in dispute, The scaised, who has given
evidence on vath, has adnitted some. Othors of which
he had no personal knowledge were the subjcct of
undisputed evidence by progecution witnesscy, 1
find those facts proved beyond all reasonuble douabt,
They ara - : '

(1). that during the hours betweea % p.m. and mid-
night on 31st Deceuber, 19¢6,.a number of persons,
"including the accused and Tekaniwi, pathered in
the housa of Tanawai in Utirod village in order
to drink fermented teddy and ging;

(2) that at about midnight 1l of thosé pecple left
"Tanawai'sg houge and went together to sing outside
the Proteitant waneaba in the village in order
to celebrate the New Year;

(3) that they weie asked to'go away and come back
later because a religiocus service was heing held
'in the maneabs, and they did so;

(4) that. when they returned sfter about 1§ - 30
" ‘minutes, they etood in @& group just outside tha-
‘manenba and began to sing to the people "insjde;
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(&)

(6)

{7)

(8
(9

" (10}

that, while they wers ginging, Telaniwi picked
a qunrrel with the accueed and, nfter pushing
agide 2 man named Teiwaki who triad to restrain
him, started pushing the accused;

that shortly afterwards Tekaniwi walked to the

-mapeabe, bent over, holding- hig atomach;

that he lay down in the nanaaba and wae’ aeen then
to have a wound in the abdaomen t.hrough which part
of his intestines protruded;

that he was attended by u doctor after a. ahort
while and taken to hospital by car;

that he died at 1,16 a.m. of shock caused by
massive internal bleeding from severed arterieg.
in the mesentery; .

that the injuries from which death resulted were

"all caused by one stab wound, 14 inches lang and

(11)

(2)

2 inches deep, situated 1} inchea to the left of,
rnd' level with the umbilicus;

that from the time when the accused was 1in
‘fBhiawai's house until after Tekeniwi had susteined
his injuries the accused had a knife in hig
posgession, about 7 inches in length, with &
pointed blade (i.e, of the dagger type) 4 to 5
:lnches long;

that, shortly after Teken iwi went into the meneaba
weuadad the accused went up to a youth named

-Teekea a sliort digtance from where the etrugple
. had taken place, was holding his knife in his .

{13

@14)

(16)

hand and gave the imife to Teekea |

that the accused asked to borrow Teekea's

‘bicyele and, having been given permigsion to do
so, rode off on it

that at about 2 a.m. two police officers, having
searched for the accused amcng those celebrating
the New Year in the viiiegs, went to higs homs,

a disterde of rather more than' 500 yards, end
there found him lying, either msleep or preten-
ding to be asleep, inside his mosguito uet;

that they arrested him and told hiz that he was
suspected of wounding Telaniwi; and
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{18) that the accusad denied k;lowlng anything ahout..
it and hag never at any time gince adaitied
striking Tekaniwi with hig knite, '

4. . No witness, except Tenawai, has piven evidence of
hving seen the accused strike Tekaniwi with his ¥nite or
oven of _se,e{rlng him with the knife in his hand during the
struggle beiween the accused and Tetaniwi. Tenawal gave gsuch
evidence bui, when it wes pointed out to him during. his cross-
examination that he hag made &, statement to the contrary in
hig depoaitiion int the preliminary inquiry, he repudiated it
and eaid that be had not meen the accused atrixe Tekaniwi with
8 knife or ving a8 knife in his hand. 1In re~exaitinntion he
reverted nphiin to the evidence he gave in the @xaning t fon—in-
chiaf byt w;-thnut any satisfactory explanetion. Hé appeared
to be trying to say whatever he thought might please the person

questioning 'him rop the tine being and wag obviously a ‘witness
on’ whom no #eliance should be pleaced in respect of any matter

not the subject of Ample satizfactory corroboration evidence,
. There im nome in Tespect of the evidence of seeing the '

stabbing oriof geeing the knife in the accused's hand,. 1t

nust, -therefore, be totally rejected, B

4. All thogse who ware present at Tanawai's house and
vho pave evidence, except a youth named Taara, stated that .
~ they were very drunk, Taaya ¢onfirmed thig excapt in respect
of himself. He i omly 14 yoars old.and eaid that he drank
little, - The accused himsels! confirmed that to moma axteut .
" 'All. thoge witnegsea gave evideuce that the acouged and
‘Tekaniwl were both very drunk, I accept that evidence and the
‘evidence that al) except Taara were algo very drunk,

5. All thoge witnesueg, aexcept Tanawai whoae evideuce

- cannot be relied on, atited tmat, Blthough they were awara of
the struggle or fight hetween Yelaniwi ‘and the accused, none
of them saw how it ended, Tt wag not very light and.the
Tight was not a noisy e, fThe group wers singing whon it
atarted;. they stopped either just berore it ended or just after
it did so., Taara has kiven evidence that, as the fight ended,
Just after Tekaniwi come away from the racused, hé heard
Tekeniwi say "You wauld not care lees but you have, just
stabbed me fhtentionelly". 1 am satigfied that the ‘speaking
those words formed part, of. the nyey gaatae and that-evidence
of their bethg snid wag properiy adnissible, I wag favourably
lapressed with the demeancur of Taara mnd am satigfied that
“he was trying to tell the truth and that he was not mistaken .
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V to those words being spoken. Because the inc ident occured'
It the middle of drunken revelry in neir darkness 1 oond jder
iat no redson to doubt the ‘veracity or accuracy of Tasra's
.vldeuce on this point ariges from the failure of the others
#ra to hear, or to remember having heard, the remsrk, or
'ron his own failure to hive seen more of the fight. . Taara

ddreased by 'l‘elcﬂniwi.

6. Evj.dence has been given by the police officera who
fise to the sceme that, when Teldniwi was in the maneaba
ivounded he had no waapun. Other witnegses have given

ideace that at no time during that night did Tekaniwi have
awanpot The accused has not gsought to allege tmat, when
fekeniw(\came to attack him, he was armed, Evidence has been
given, howBver, that he was Bigger than the accuged and had
4 raputation for being bvadutempered and violent, 1 accept
that end@nce ag true,

7. From the facts whicki I have found to be esteblished
it-is ¢clear that Teknaniwi auffered the fatal siab-wound
inmediately at the end of a fajirly brief scuffle with the

*gceused, All the witneeses and the accused himgelf have
fluted tinit, after Teiwaki was pushad aside, no one but the
ireased and Telaniwi were involved in the strugple, At the
stirt of the scuffle the accused had his kanife iIn hig left-
wid Lrousers pocket; there is evidence of this from progew
cution witnesases ag well ag from the accused, A short while
later the accused went to Teekea, with the knife in his hand,
The accysed who was able at the trial to remember more €han.

‘when he made & gimtement to Asst. Inspector Nabau on 12th

“January (Exhibit 1), was still unable to recall what happered

“betwoen the time when he was scuffling with Tekaniwi and the

time when he went to Teekea with the inife. He hag given .

"evidence, however, of the events from. then on, His evidence .
is that he went to Teelea to borrow his bieycle to go and

~buy more drink, and that he tock cut his knife to land to

" TeekeR to keep and use while ha was away, because Teekea's
mife was tied to his bieyele, He has atated that he cycled
roind for a while and then fealing tired,. went honeé and to

"bed, He has not stad¥ed any Yeason for the change in his

" plan to buy more drink and to return to the ravelry, except N

.that he felt tired, He hag explained & remsrk which he nade
to Teekea that Teclkea should not tell anyone tiat he had :
borrowed the bicycgle; hig explanatios im that the parents of
Teeker would have been displeaged if they had learned t.hat.
he- borrowed their son's bicycle,
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. 8. Qne witneps, Wei Abikaira, has given evidence of
seeing & bloodatain on the blade of the knife later that
morning,” Her evidence is not carroborated ip any way., The.
police ware ynable. to recover the kmife and subject it to for~
- angle examipation. The witness claimed to recognise the gtain,

Be 8 blood gtain but there is evidence that such knives are. .
used for ei:tting Tlah and "for other proposes, Without a fore-
naic test 'a klood atain is not identifinble ag necesaarily of .
human origin, I can place no reliance, therefors, on Nef
Ab_ikaira'q evidence far the purpose of doternining whether ther
wag & hunan blood stain on the blade of the knife, There ise -
no other a:vidence that there wag any . such atain,

9. S‘o thére is no direct evidence that the acgused's
knife was the weapon by which the. wound was inflicted on
‘Tekaniwl, ' However, there is the very cogent circumstantia}
evidence to which I have already referred., Where 81l ‘the
evidence avajilable to prove any espsentis) elemant of an of fence
1s'eiroumsﬁnt1al, it 18 necepsary for the prosecution to
prova that! there 1a no other reagonably posaible explanatien
of that evidence, . It 18 not for the socubed to satiafy the
Court that.any such explanation is true. ‘The -onus of proof
is entirely on the prosecution to esteblish ite came beyond
" tengonabld doubt, : :

"

10, In this case I am satiefied that the Crown has dis-
charged the burdeh upon it of showing that the wound suf fered
by Tekaniwi was inflioted by the nccused'a knife, _ Mo other .-
explanatich of the wounding is reagaably possibie,.

1t.. However, the accused has muggested tint the wound '
my have been caused accidentally, that Telmniwi, as he want
in to attack the accused, mty have thrust himaelf againat the
mife in the accused's pocket, 1 reject thia explépnation dg
(baing not reasonebly possible for two reascns. First - and
the 18es cogent - Tekaniwl said immediately that he had been
stabbed {ntentionally, That is, of course, evidemce only of
what he thought; he may have buen migtaken. But, mecond, the
Sccused has glven ovidance thet Tekaniwi attackéd him from the
front., Neither of them fell over. They merely pushed one
another; they did not wrestle., If the knife wag oarried in - -
the acciused's trousers pocket, it would have projected ogt
of the pociet, not towards the frunt but towarda the back,
1 have exanined the pockets of Exhibit A carefully to ascertair
the angle-at which 8.7-inch knife would project from any of.
them, ‘It wonld not project forward from any pocket, There

llJ
0.



tdence that thare was no opportunity to wmasgh out any such
tains; accordingly I have Eiven no weight to the abesence of
ftalna, Nevertheless, for the reaasong which I have stated, I
an stajsfied that it is not remsonably possible that the lmife
caused Tekaniwi’a wound whila il was still in the accused's
trougers pocket, The explanation heving been eliminated, there
[s no remscnably posgible explémmtion other than that the
wocuged had the knife in his hand v.hen :lt stubbed Tekaniwi.

?eno bloo¢ steing on the shorl:s, but there 1! 0o éonclugive
\i

12, 1t hasg been astablished that before the incideﬂt
the accused had the knlfe in his pocket. He must, therefore,
.hdve tBKen it out after being nttacked, quite possibly he
took it out {n order to deferd himself, But ns Tekaniwi was
unarmed he had ne need tg defend himself With such a weapon, ..
"No doubt he was provoked and being very drunk he nuay not have
“taraed the specific intention to do grievous harm, Murder
had, ‘therefore, not b@en proved, But provoeation amd the
Lack of apdeit io Antént are no defence in respect of the off-
ence of manslaughter, The accused's druntenness had clearly
not reacked the atagu of stupor when 1t can be categorised o
insanity nor wag it such aa to cauge t]-e acotged. to net as
an aytometon, His motions immediately before and inmediately
after the scuffle were, by his own 2ocount as well as that of
the prosecution witnesses, pur;mseiul. .

13, Aeccordingly I find that it has been proved beyond
all reagonable doubt that the accused uniawfully killed
Tekaniwi by stabbing him with a knife. [ tind him guilty of
the offence as charged in the information. -1 -

14,- 1 convict the accuged ol manslaughter contrary to
pection 192 of the Penal Code {Cap B.)

15. The mitlgnt.mg factore in this cage dre principally
fhe fact that the deceased was the aggressor and, to 8 leaser
degree, the age of the accused, Alge there ip no evidence that
ha struck the blew in anger rather thun in an excess of solf- .
defence. The introduction of the lethal weapon into what was
only a acuffle, an unsrmed struggle, was serious, It is un-
fortunate tha‘E the vouth of Tabitewes should carry .such
dangerou# weapons when they go out drinking, where the risk
of quarrels is increased by intoxication, Posgibly the events
in this o#se will serve aa a warning to them of the inherent
danger of doing so, For the purpotie of imposing sentence,
however, I accept that the accusedt's carrying of the weapon
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‘wap not an indjcation of any intention on bis part to use it
upon other persons, '

16. 1 have, in deciding upon the Bentence to impase in
thie cage, had.regurd to the principles of gentend ing in man-
slaughter czses in the Gilbert Islernds a&thted ik a number o

‘recent cages by the Fiji Court of Appeal,

. 17, 1 take into sccount the fact that the accused has
-been in custody for five monthe,

. sr .
. 18, -1 sentence him to imprisonment for three years amnd
aix.-montha, to talke effect from to-day,

.18, Accused informed of righit of appeal ageinst convi-
ction and pentence to the Fijl Court of Appeal,
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