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JUDGMENT OF THE COURT

1. This is an appeal against a decision of the High Court given on

19 February 2010 in High Court Land Appedl No. 1 of 2009 whereby

the Chief Justice refused.to.re-open the eariier decision of the High .

Court in Land Case Action No. 114 of 2007. The appellants claim to

be eniiied 1o recover ownership of two plots of land identified as

Tahantawana and Maeu 622i from the respondents. The appellants

dlege that the respondents’ acguisition of the lands involved fraud.
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The appellants contend that in tand Case No. 114'0? 2007 certain
matters of record were noT"bro_Ugm‘"befOfe%heéeur’r.

" On 25 September 2009 the High Court dealt with Land Appeai No. |

lelete’
apneal be

o

of 2009 for the first fime. The Court ordered that th
struck out for want of prosecution but gave leave 1o the appellanis

“to bring a fresh appeal within 3 months™.

On 27 November 2009 the appellants filed in the High Court on -
Notice of Motion to re-open Land Appeal No. 1 of 2009.

Oh 19 February 2010 the High Court dealt with this application. the
it an offidavit on behalf ot the appellants
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Court had be

expidining why on behalf of tha appeliants she had not been

present when the matier had been previously struck out.  Mr
Beniata appeared for the appellants and Ms Taoaba for the

respondents. The following exchange then took place between the

Judge and counsei:

COURT: Mr Beniagta and Ms Taoaba. g January told
Mr Beniata the applicafion fo re-cpen must be
supported by affidavit hefore the Court could consider
it. For hearing of application on 5™ February. On that
day the affidavit was not yet sworm. Mr BeniaiG
warned that unless affidavit was filed and served within
good fime application will be sfruck out. Here we are

today.

BENIATA:  Notreaily Your Honour. If was sworm on Wednesday.

COURT: ﬁ‘vmmyﬁﬁ@ﬂw%&ef%geg@iwww e

the 18" and today is the 19,
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BENIATA:

COURT:

BENIATA:

COURT:

BENIATA:

COURT:

TACABA:

COURT:

TAOABA:

COURT:

TAOABA:
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| think my jearned friend has received a copy buf then
- Your-Henour | have o problem with this case.

Yes, what's your pr@bfem? :

| have to withdraw from this case and the reqason for
that Your Honour is that we cannot agree. The client
cannot accept the advice that | was advising him and
so | asked him to ook for another counsel and
vesterday affernoon they have faken all  their
documents and | hope that they will soon find ancther

lawyer.

This can't go on and on. Struck out on 257 September
for want of prosecution. Whao is Mauriin Tonikae

That's the lady who's acting for the issues of
Tekod Karotu, the appellant. That's my problem Your
Honour | cannot force advice to continue the case —

What do you say Ms Taoaba?

Your Honour my client really want fo have fthis case

heard quickly because the appellants are occupying
the land. They've been occupying the fand since the
case started in 2007 and -

This is now three years old.
Yes Your Honour.
Still messing about,

That's right Your Honour. My client had beer wanting
to go on to the land buf this appeal has been
preventing them from.doing so. .

| think we Il strike the application.

o D d Rl dem
Your Honour | think o be heard fresh.

No we've got fo consider the interests of the
respondents as well. This has been going on for three
years now. oo long. Ms Taoaba says her clients want
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to get on to the land and that’s that. Your clients have

- —just-messed about and now fthev're trying o buy more

BENIATA:

CCOURT:

BENIATA:

COURT:

BENIATA:

COURT:

time by sacking you and going fo somebody else.

No | fold them Your Honour that they have fo get their
lawyer in two weeks.

Maybe that's alight to tell them thaf but it’s foo jate.
And you see Your Honour their case is on -

The affidavits are prefty — we were not present on that
day béccouse we were not informed by our lawyer.
That was not necessary. A party doesn't have fo be
here for the case fo be heard.

They insfructed me Your Honour thaf Karotu who is their
iawyer was transferring their case fo Ms Kirata and they
believe that Ms Kirata was not really aware of what
their case was ali about. That's when they compiained
they didn’t tum up because Ms Kirafa dicdn't inform
them of the hearing dafe.

Application dismissed. -

(the underlining was inserted by us for emphasis).

5. It appears from this exchange that His Honour had divined that the

appeliants were trying to buy more time by changing their legal

representatives.  There was no evidence of this fact which was

disputed by the appelianis.

L His Horour exertised his discretion upon the-basis of an-atieged pioy-

by the appellants “to buy fime”.

7 The Judae exercised his discretion under a misapprenension of fact

in that he acted upon the basis of a matter which was not proven

when he dismissed the application to re-open the appeal.



The préceeéiﬂg;hcwe miscarried.

The order of the High Court dated 19 February 2010 will be set aside.
The matter will be remitted to that Court for rehearing of the
application to re-open (which was filed on 27 November 2009).

There will be no order as to costs of the appeal to this Court.
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