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JUDGMENT OF THE COURT

The appellant appeals against the judgment of the Chief Justice
given in the High Court on 5 July 2010 awarding $5,750 to the

respondent for workmen's compensation.

The respondent was employed as a special constable since 2000.

At that time, the only law governing his employment was the Police



Ordinance ‘Cap 73. This ordinance was repealed by the Police
Services Act 2008.

In October 2009, the respondent sustained an injury whilst on duty.
He was left with a permanent disability and sued the appellant as
representing the Police for $6,500 being the assessed worker's
compensation for the injury. The Police refused 1o pay that sum but

gave him $500 ex gratia.

The appellant relied on certain statutory provisions to be discussed
in support of the refusal o pay compensation. These were rejected
by the Chief Jus’ricﬁe who stated that he was glad to have come to
the conclusion he had reached. He considered the position
argued by the appellant would have been “anomalous and

unfair”.
The following are the relevant statutory and other provisions:

{a)  Police Ordinance Cap. 73 Section 54(4)

(6} A special constable shall not in respect of such
appointfment be regarded a workman for the purpose
of the Workmen's Compensation Ordinance.

{b)  Police Service Act 2006 Section 19

{1} The Commissioner, in writing, may appoint persons fo
be special constables,

(2] The number of special constables to be appointed is to
be the number fthat the Berefitenti acfing in
accordance with the advice of the Cabinet, tendered
after consultation with the Commissioner, determines is
necessary for the effectual administration of this Act,
and the efficient and proper discharge of the
Commissioner’s duties.
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{3)

4

{5)

(6)

(7}

“The Commissioner may appoint special constables on

the terms and conditfions that the Commissioner thinks
appropriate. )

A special constable may perform paid employrment
while holding an appointment as special constable, if
the special constable has the writfen consent of the
Cornmissioner.

The Commissioner must nof withhold consent
unreasonably if the type of employment is compatible
with the mission, responsibilities and values of the police
service.

While a person holds an appointment as a special
constable — :

(a]  The person hasthe duties and powers of a police
officer specified in the person’s instrument of
appointment as a special constable, and has no
other duties or powers; and

(bj The provisions of this Act that apply o polic
officers, and that may be reasonably applied |

special constables, also apply fo the person as i
they were a police officer.
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Notwithstanding section 105 of this Act, the Beretitent],
acting in accordance with the advice of the Cabinef,
may make regulations for giving effect to any of the
purposes or provisions of this section.

Commissioner's Terms and Condifions of Employment 2010
approved by Cabinet -Term 15

Workman Compensation

The nature and conditions for elfigibility o workman compensafion
that is being applied to a police officer under the law is also
applicable to a special constable.

Police Service Act Section 108



- Continuafiion of appointments

(1) This section «applies i, Iimmediately before the
commencement of this secfion, a person held an
appointment as a member of the police service.

(2]  The appointment confinues in force and effect —

fal  Unfil the end of the term of the appointment, if any;
and

(o]  On those conditions of the appointment that are
consistent with this Act.

The Chief Justice held that Term 15 of the 2010 Terms of Employment
for special constables is not consistent with seclion 56({6) of the
Police Ordinance. The respondent’s contfinued employment had to
be governed by terms consistent with the 2008 Act because of
ion 108 {2j{b] of ihai Aci. Under the former regime, the
respondent was not enfitled to Workmen'’s Compensation: under

the new regime he was.

Counsel for the appellant submitted that the new Terms and
Conditions for special constables were made in May 2010. The
respondent had his accident in October 2009. That was the date
when he might have become entitled to a lump sum compensation
tor his injury should he quality. The Chief Justice did not address this
point In his brief judgment. The new Terms and Conditions were
siated “io be implemenied w.ef. 1 January 20107 The

respondent’s accident was some two months prior.

Counsel for the respondent acknowledged that his client's

entitiement 1o compensation had 1o be assessed as at the date of



the accident. He Conceded that the Chief Justice may have
applied the wrong law in coming to his decision but asked. that the
lump sum award should stand because the respondent was eniitled
to be compensated under section 54{2} of the Police Crdinance
(Cap. 73).

Section 56(2) provides as follows:

If any special constable receives any permanent disablement atfributable

10.

11.

fo any would or injury received or sickness coniracted by him in the
circumstances referred to in subsection (1), the Beretitenti, acting in
accordance with the advice of the Public Service Commission may
award to such special constable such gratuity or pension as to the
Berefitenti, acting in accordance with the advice of the Pubhc
Service Commission, may seem jusf,

In the Court’s view, the respondent's entitlement 1o compensation
fell fo be determined at the date of the accident, which was prior
to the coming info force of new Terms and Condifions for special
constables. The improved terms and condifions only could apply

after the date in May 2010 when Cabinet approved them.

The Court therefore concludes that the Chief Justice was wrong fo
have overlooked this point and that the appeal will have to be

allowed.

However, we note the provisions of section 56{2) quoted above.
We should like to think that the Beretitenti, acting on the advice of
ihe Public Service Commiission, might award to the appeliant under
ingt subsection the amount of iump-sum compensation that he
would have received had his accident occurred a few months later
when the new Terms for special constables came info force.

Apparenily, he was given $500 ex gratia by the Commissioner of



13.

Police (as was stated in the Statement of Defence). There was
nothing to suggest that this was specifically a payment made under
section 56(2). The Court considers that jusfice would be done to the
respondent if he were 1o receive a payment under that subsection
of the amount he would have received as if he had been entitled
to Workmen's Compensation. Contrary to the suggestion of
counsel for the respondent, the Court cannot exercise the power to
amend an ex gratia payment under the subsection but can only

recommend what might happen.

The appeatl is dllowed. The judgment enfered in the High Court is

vacated. No order as to costs in this Court.

. s

Pc:ferso{ JA /

A illooars T2

Williams JA

Barker JA




