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| Gport title

Commencemert

Interpretation

Lawg of Kiribati

THE REZPUTRLIC GF KTRIBATT
{No. 10 of 1989)

I assent,

o,
- Nadra
Beretitenti,

N

AN ACT TO DZCLARE WHAT CONSTITUTES ©9F% LAWS OF
KIRIBiTT; AND FOR CONNKCTED PURPOSES

Commencement:

1989

MADE by the Maneaba ni Maungatabu ~nd sssented to by the
Beretitenti,

1. This Act may be cited ag the Laws of Kiribati ict 1989.

2. Thig Act chall come into force on such date r= the
Minister may by notice appoint,

3. In this Act, unless the context otherwise requires -

"arplied law” means a law of any of the kinds desoribed in
seetion 73

“common law of Kiribati' means the common law as described
in section 6

“cugtonary law" has the meaning sssgigned by section 5,
« = {1} The Constitution is the supreme law of I Kiribeti ang
¥ P
the other laws comprising the Laws of Kiribaiti heve effcct
]

provisions.

(2) In addition o the Comstitubion, the Laws of Kiribati
comprise — :

Ry

evary Crdinance and every dAct and all subsidiary
leaigletion made thereunder;

~~
iy

() customary 1sa aw;
(¢) the common law of Kiribabis

(4} every aspplied law.



Cugtomary law

Sehedule 1

Common law of
Kiribati

Applied laws

-2

5, = (1) Customary law comprises the customs and usages,
existing from time to time, of the natives of Kiribati,

(2) sSubject to section 4(1), customary law shall have
effsct as part of the law of Kiribati, sxcept to the
extent that it is inconsistent with an cnaciment or an
applied law published under scctilon 1.

3) Schedule 1 has offect with: respect fo the detcrmination
and recognition of customary law.

6, = (1) Subject to this section, the common law of Kiwibati
comprises the yules comprised in tho common law, including
the doctrines of equity, of Ingland (in this section
referred to ss "the inherited rules’), as applied in the
circunstances pertaining, from time to time in Kiribati.

(2) In ascertaining for the purposes of subseciion (1)
the inherited rules -

(2) +he effect of any law of Hngland, enacted or made
after 1 January 1961, on those rules shall be
disregarded, save in so far as the law had or has
effcct ag part of the law of Kiribeti; and

(b) any such tule that is inapplicable or inappropriate
in the circumstances pertaining, from time to time,
in Kiribeti shall be disregarded.

(3) Subject to section 4(1), the common law of Kiribeti
shell have effect as part of the law of Kiribati, save
in so far as -

(a) it is incongistent with an enactment or an applied
law: or

(t) in its application to any particular matter it is

inconsigtent wiih customery law in vespect of thatb
matter.

(4) In every court the rules of the common law and the
doctrines of equity included in the inherited rules =znd
comprised in *he common law cf Kiribsti shall be admin-
igterced concurrently; but in fkhe event of a confliict
between those rules and doctrines with reference to the

same mester, the doctrines of equity shall prevall.

7. = (1) The applied laws comprise guch -

(a) enactments of thc Tarlisment of the United Kingdom
or of any predscessor Farliament {including statutes




-3
of gensrzl applicaiion in force in England on 1
January 1951 )3

(b) Orders of Her Mazjesty in CUowmeil;

(¢) subsidiary legislation mace under any of those
enaciments or Ordsrs in Council:

s have or has effect as part of the law of Kiribati.

(2) TFor the purpose of its application as part of the
law of Kiribati, but without prajudice to the Constitution
(Laws Adaptabtion) Order 1980, an applied law shall be
construed with such -

{a) changes as to names, titles, offices; persons, inst-
itutions, localities, moneys and penalties; and

(b) othor formal and non-substantial changes,
a8 are necessary -

(i) to a@apt it to the provisions of the ¢:natitutions

Adaptation

of applied
law

(ii) to make it applicable to the circumstances of
Kiribati.

8.-(1) The Attorney-General may, by regulation, nake
such sdaptations to an applied lew, for the purpose of
preparing its transeription undor scotion Q, a8 ore

necessery or expedient fox -

(a) producing consistency botween thet law and the
Gonstitution, =ny ensobmont oxr customary law: or

(b) making it applicable o tha circumstances of
Kiribati,

and, in particular, may -

(1) moke such chenges as o NINUS, titles, offices,
persons, institutions snt localities as are
o8 =3

necossary Lo

(ii) substitute for refevoncos in the applied law
roforences to the eguivalent provisions in an
cneoctment whare thot is necessary to ke the

7 applied law constitube with the enactmcnt; and

(111) vary financial reforonces, ineluding penalities,
in the apolied law so as to take account of
changesd 1in Currency;




Powers of Attorney-
General in relation
¢o applied laws

Schedule 2

Presentation of
of applied law to
Maneaba ni Maunga-
tabu

iy

hut sums of monoy exnressed in the applisd law in the
currency of the Drlted xligd m9 when varied eo as tobe
1,

be expressad in the currvency of Xiribati, shall be
convorted ab *ne rate that 51 iz deemed tn be eguivalent
to %2,

(2) Tus power wnder subsection (4) shall not be
exercised in relation to a transcription of an
applied law published undar section 17.

(3) Regulstiong mede under subsection (1) shall come
into effect on the dabte of publication under section 11
of the transeription of the aspplied law to which they
relate,

(1) The Abtorney Genersl moy cauvse to be prepared a
tv“ seription of an zpplied lew incorporating -

(a) chenges such as are referred to in section 7(2);

{b) enyv =daptations made o the applisd law by regulations
made under section 8; iy

(¢} snges or modifications effzcted by the exsrcise of
axy y of the powers set out ih the Schedulm 2,

(2) The power under subsection (1) shall not be oxercised
in ralstion to a transcription of an spplied law published
under section 11.

10, - {1) The Spesker shall prcsent 4o the Maneaba ni
Maungetabu -

(a) the transcription of an applied law preparod
undcer section 9y and

(b) eany regulations made by the Atto rney-Generc‘ under
section & for the purpose of oreparing that
troneseriptions

(¢} a memorandum giving parbiculars of the adaptations,
changcs ond modifications i: ccmPow"tud in that
transarlpulong

but ne pressntation may b “ade unless, not less “ﬂn 30
working doys before the i !
th&tﬂmmmmﬁmﬁgﬁ%u
published in the manner
Sperkor,

(2) Immedictely upon the publicoticn under suhsanct
cf = T7°ﬂ80f1pTluH, regulaticons hnﬂ MOmOra I
hall be sant by the Clerk 42 ioneab
to esch Hember of the Moneabsa




Publication of
transcription
of epplied law

(3) Bubiect

to caba ni Meungatabu
mey, 1in the sessi
3

tﬁenscrlython of the

soegsion
zpplied law is presente a ibacction (1), cn a
moticn of not lese than 2 clesr davs! notics, by

regolution -

x.odifj.cation {cortified
2 whpich could hevc been
cr 9(1)(c) 2nd Schedule

(b) wreject the transcripticn, on & ground referred to in
subsection (5).

Theve the Maneaba ni Mamgstabu refers a2 treoscription
of an applied las to a select committee for its consider~
ation, notice of a motion for a resclution wnder subsection
(3) may not be given in relation to that transcription
until the select committee has reported thereon to the
Manesba ni Maungatabu.

(5) The grounds on which the Moneabs ni Vaungatabu may
rejeet a transcription of an zpplicd law are -

(a) thot all or any of the adaptntions, changes or modi-
ficotions incorporated in the transceription are not
adaptntions, changes or medificaticns which may be =0
lnCOrPOlatud under section 7(2), 8(1) oxr 9(1)(c) =nd
Schedule 2; ox

(v} that the applied law conflicts with customary law.

- {1) ¥here a transcription of an Haplied lew has been
present;d under secotion 10 ond has not been rejectod in
the sessicn of tho dsnesba ni M 1gatwo in whichk it was
prescnted, the Beretitenti shell direct that the trens-
cription of the epplied law be published.

this scctifm ghall

(2) A tr&nscription published unde:
3 rmodific~tions

incorpernte any adaptations, chay
mode under wccloﬂ,10(3)(a.)

(3} 4 branscription of an
this section Shail hegve
of the Feretitenti 1o tie
ig so published,

(4) Publicaticn of transcriptions of applicd laws shall
be by exkibition at the Fublic O0fTice of the Beretitenti,

{5} Tran SFfLLtZOPS of applie& nws published under this
section shall be numbsred serl in the chronological
srder of thoir publication witinut reference to the year



EBffect of
publication of
transcription
of applied law

o

-1

they are so published; sxnd sy such snolisd law

arl by refersence to the num“"r assigne? to its
iz

in which
may e cilu
trangcripti

12, With effect from the deve of publication wndszr
gection 11 of 2 sranscripticn of on applied law -

~

{a) that transcripticn shall heve offcct as part of the
law of Kiribati and any othor versicn shall ceasc 8o
to have cffect;

{b) eany subsidiary legislabtion made under that applied
law that is not or has not boen published under
i 1 or befere thot detc 2s a transcription
law shall cease to have effect as part
Kiribati;

any enactment to the spplied law, or to
the zpplied law, shall be construsd as
that sranseristion, or bte the equivalent
provisions of that transeription, as the case may bes

— CaP—s - 46

Judicial
precedent

(4)  unlecss the context otherwise requires, the Interpret-
ion 2nd General Cleuses Oxdinance agpplies for the
purpose of interpreting, =nd in relation to, that
transceription, as it zpplies for the purpose of inber-
preting, and in relation to, en .act.

13. = (1) fvery court is bound to follow any declsicn of
the Judicial Gommlttec on g oguastion of law if given
(whether before ox o oncoment of this ict)
in relﬁt$‘n to oan sppa but if other-
wige given, such = de vagive authority
only.,

(2) i osurt is n oundt by sy docisicon on a question of
ilaw of & ntry other than
Kiribati,

(3) A& court is bound by Any dcclsion onoa guegtion of
law of = court ich i
it

(4) The Churt of Appenl
treating its owm previcous
denart from a provisus dec

do so0.

indi g,
ision vhen it sppears right to
(5) JIn this scctizn -

tTudicinl Committee? has the meaning sassigned by section
132(1) of the Constitution,



Repeals and
amendments Cap. 46

Cap. 52

2 of 1964

Cap.57

or court™, in relation to enother court, mesns a
court which has jurisdiction to determine appeals
frowm, or bo review, decisions of the cther court,
tat does not include the Judicial Committee,

{1) The interpreintion ~nd General Clauses Ordinance
ig smended in section 3(1) by -
(a) +the deletion of the defd

finiticn of Yeommon laowy and the
gubatituticn of the fol

i
lowing definition -

q

Tanmean 1 z d
geribed in section 6 o
act 1989; 7

1oy of Kiribati as
T the Laws of Hiribati

tion of the definition
ion" znd the substitotio:

means a stiatute of
to in section

%]
ati Aet 19897,

{3} 'The Local Government Jobt 1984 is mmended -

{a) in sechion 50(4) by inseriing ot the end the
following provise -
urther providad

Kiribati 4ot 1989
to gmend cusbonary

(t) in section 122 by inserting at the end the
frllewing proviso -

Wiribmt'

Frovided that nothing
19uv affects any power o
N

oW wnen ! 'leu.{-j

-

Cust sl ALY

rder in Couneil 1961 of
ot it is part of the
the repeal of saction 15,

ons 7 end 12, the repeals
Ao ot aifzet the opexai-
ek ?p}v108t13P that

nencement of this
(; ul'\fl

-.-




SCHADUTE (sec.5{3))

N AND RRCOGHNITION OF CUSTOMARY LAW

l.=(1) @nestions of -
(a) ths sxistonce and nature of customary law in relaticn
to = zbtery; sod '

ary low in, or reilevance fo,

of low, and, accordingly,
oy the court itself, not-
hag not otherwise been

ralsed.
(2) If, in any procesedings, after having -

() conglfc:cvq quch wereon 4s may be made

(b) consulted such reporied cascs, legal tewt baoks orx
other similar sources, as mav he appropriate,

a couxt entertaing any dovdt on any cuestion referred to in
sub-paregraph (1), the court shal. proceed $0 inquire into
the guestlon in accordance wifh sub-paragraphs (3) to (5),
and, if necessary, it may adjourn the proceedings to

enabvle such an inguiry to take placc.

—~
L
S

The inguiry shall -

/\
o

p—
[

r

o

{‘1

I -
i

i

&)

w3

£

e

h (4), be contucted in such
considors expedient.

bt, the court -

procedure on

(b)) may, of its own uation? cali such evidence ¢r reguire
pal hinks fit;

e
-
f]
5
)
.
;
0
Loy
Py
W
8
[
he!
[}
I
@
I
.ﬁ.J
o
3
7
l"“
i
o+
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.

(1) edmit and consider such evidence as is available
vincluding hearssy evidence and expressions of
opinion); and

(a)

but this suh—ﬁpﬂagr"pﬂ doeﬁ not l;m'
ion of the court in o
on the question.

t in any way the discret-
ce or infommstion itself

(5) For the p PUrposes of the decision on a question referred
to in sub-paragraph (1), a court nay -

(a) consult to the extent that ig sonropriate -

N

(1)  reported casess

(1

=0

) hooks, treatises, works of reference or officisl
reports (whether published or not);

(1ii) statements made by local government councilg
(whether published or ﬂot)

) accept any matter or thing stated in such sources as
evidence on the gquestion,

(6) « n‘1;mﬁhw:mbﬂwﬁﬁwﬂ(ﬂgwﬁme%m%lismMQ
rrom sl [ 2 court, the court that hears the appeal
May consider afresh a gquestion roforred to in thot sub-
rarsgrsph i in the sppesl,

Becognition of custonm

2. Subiect to this Schedule, ousbomary law shall be reCogn-

iged and enforced by, and mey be p leaded in, 1l courts except
80 far zs in a particular c-so or in a particular context its
recozanition or enforcon ¢ regsult, in the opinion of the
court, in injustice or w t be in the public interest,

b to this Act and to onv other enactment customary

g

c
aw may be taken into zceount in - criminal casc onlv for the
¢ of

(a) ascertaining the existence or otherwise of 2 sgtate of
mind of a person; or



Cap: 671

(v)

(c)

()

declding the reasonsblaness or otherwise of an act,
defaunlt or omission Ly » person; or

-

deciding the reasonableness or otherwise ol an excuse;
or

deciding, in accordance - any other enactment, whether
to procend to the cenviction of a guilty party; or

determining the penalty (1 2ny) to be imposed on a
guilty party.

0ivil cases

A.‘l

law may be applisd in a case oiher than a criminal

14, customary
case in

Subjoct to this Act ts any other ennctmer

relation to -

(2)

the ownership by custom of or of rights in, over or in
sormaction With fative Iand (within the mozning assigned -
by the Mative Lands Ordinance); or -

(i) anv thing in or on nativs land; or

(ii) +4he produce of native land;

or the determination of, o righte in relation to, the
houndaries to native larnd or rights in connection with
the transier of title to pstive land; ox

pessession or ubilization of
Lte of hunting ox gathering on,
nxbhive land; or

rights in respec
native land, inc
or taking minerals

I rship by custom of rights in, over or in comnec-
i any sea or lagoon ares, inland watexrs or fore~-
shore or reel, or in or on the sesbed, including rights
of navigation or fishing;
the ownership by custonm of water, or of in, over

or Lo watery; or

devolubioh or parbition +f native
ar or in connecticn with native

the administrafion,
land or of rights in, ov
land, whether -

(1) on the death cx the birth or the adeption of a person;

or

(i1) on the happening of a cerialn gvent:; o




(£)
{g)

defama

Giong

the legitimacy, lesgit

t"
o]
]
ot
-

or

, lagi jon or adcption of children
{h) the rights of married pzrsons arising out of thair m
or ocn the tzominsbion of thelr marrisges by mullity,

divorce or deeiﬁ, the

right of a ns

a family to

support by other members of that family, or the right
the custody oxn guardiznshiy of infants; on

{i} +the duty of memberz of o couminity fo contribute, whethar
by labour, money o in kind, to projscts for the welfare
of that community: or

T

(j) s transschtion tha

(1)

the parties

(i1) dustice recguires
regulated wholly or part

any other law; or

(kY the rensonablencss or ot
ormmission by a psyaon;
(1) the existence of a stas

intended

should be; ox

should be,

1y by cusbomary law and not by
werwise of 'an act, default or
or
2 of mind of & person; OT
not taking the customary law
may be done Lo A person.
mily matters, ete.
- T . 1,1
in the common law, customary law

in cn&neuulon with the

snd to any obher enactment,

sriscs as o which
snould prevails

(n) the court is not sebizfied on the cvidence before 1t o8
to the guastion,

tho court shall conside
thosa rules that it is
reguires.

arriage



Cap. 52
Cap. 61

P

{2) Where a court is not sabisfisd as to which of two or more
rules of custonary law avplice, or should under sub-paragraph
{1} be applisd, to cr in vrclation to a watter, the court may
apply, with the necessary modification as nesrly as may he,
the riies of the cowuon low.

(3) The principles set eut in sub-paragraphs (1) and (2) may
e varied or departed foom bx a court in any particular case
4to such extent as the Justice of Hhe tmse m@u&r@go

%ftinﬁg

7. HNothing im this Schedule affects the operation of Part VI
of the Magistrates' (ourts Ordinmpce pr the Native Lapds
Ordivzece 0T the Kiribati Lawnds Code.



FOWERS OF &TT
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(g)

(n)

TN
[0
—r

{3)

(n)

(s2¢.9(1)(c)

PLIED LAWS

Attorney-CGeneral has

= or expedient for
ity of cxpresgion in an

s ﬁr“ therehy rendered
Aece

alter the nrdar of sectiong in eny applied lawg

renumnber the scct
where it may be necos to do 803

by

¢r in part
- dividing

alter the fom or srrongement o
transferring words, by JTblnl
with ancther sectlch o1 othexr sa ¥
it inte 2 er more subscobions or parwgraphs;

delete the enzctnunt provision in an spplied law;

orovide a long titls or = shory title to sny applied law
that may reguire it oz %o slter a long bitle or shord
title of any applicd lawg

supply or alter hnmbleg of contents, chrooslogical tables
and notess

hical mnd similar cryiors
hzt purpose Lo make verbal
coting the

correet grammatic
in an nvnllpﬁ 1pw?
additicns, oniss ~r altsraticons now
megning of an S“D""'

correct cross relorancgd;

make
ultl

7
ot e N
which the appll

rogolve amblg-
and manner in

gencrally, do all arch things relating to form and wEnner
of expression ag $ %0 hir € rv to improv-
ing the applied law in its appiication o Piribati and
for compatibility with the fowm and manner of oxpression
usad in oiher enooh




A
—1 4=

This printed impressiop ol

nog been carefully examined by
me with the Bill which nassed the Maneabs ni Meungatabu
on 24st December, 1999 and iz found by me to he a true
and correctly printed copy of the gzid Bill,

I certify that the sbhove
1989 passad by the Manc=bo ni

of urgency under scetion &

21st Dacember,

Constvitution,

Publisghed by exhibition -

(a) at the Tublic
By ©

Sogedin ot Felyns

(b) at the Meneabs ni
day of FQID"'QC‘;“‘] ;

lerk to tae saneabs ni

T T
hzingava oy

on a cartificate



The principal purposes of 2
firet, to declare anthoritatively :
Kiribeti and the relationsghip boiwes secondly, to
provide & procedure undsr which legisishion inherited from the
United Kingdom may be patrisfed ] ns legila-
tion of Kiribati.

ection 4 repeats the n {ssction
2) ;ﬁat the Constitution is and thet
all other law ig suboxdinate wa of

Kirihati are stated to compr

(a) Ordinances and hicusg
subzidieary logisiatlon mnds

(b) custemary law, bein; > the
indigenous people of evecept wh they azre
not consistent with cnncied l 181ﬂt10ﬁ {(section 3).
Procedures for the deternd ceoognition of
cugtomary law i ] > T
dchedule 1:

(¢) the common ibati (which Cerives from the
common law, including the doctrines of equiby, of
ingland -~ seckion 6)9 cweopt where it ie not comsistent
with enscted legiglaotion or customary low - ssction 6(3);

J =

gtated
nave effect

(d) applied legisiation -~ that is, writden laws
kinds inberited from the United Kingdom
as part £

s the lagw of Kiribsti - section 7.

These provisicons th~t ciicct in place of the rules that
nithorio had forece -~ ie: i5 oi Bl ?1 oI Pocific (Courts)
Order in (ounecil 1961 and section 42 of € noigtratas! Qourts
Ordinsnce, Cap. 52, both of which zre repcealcd -~ n 1.

nrocadure
Kiribati provisicns is
. in cageg whero the
adept-tion, whether in
re-gtatad 28 2 Kiribati
which roguire major adaph
of re-gnactment ).

guch
Klrthul qbaﬁl
given Irw Tevi
9 mnd Schedule



~16m

The transcription (with any wegulations making adaptaticns and an
explanatory memorandum) must be nresented to the Maneaba ni Mauvngatabu, in
the seme way as a Bill {section 10(1)-(2)). But as the transcription
relates to legislation that is alresdy the law of Kiribati, the Maneaba
may reject o transcripiion only whore it incorporates adapbations beyond
the powers conferred on the Attoimcer-CGeneral oxr specifically where the legisg-
lation confiicts with customary law (scction 10(4)-(5)). ¥here, for
exsmple, a matter may have been overlooked in making reguired adapiations,
the Meneaba may authorise the necessary sdaptaticns to be made in the
inherited legislation (section 10(3)).

Transcriptions that are nct rejected by the Maneabs must then be
publised on the authority of the Beretitenti, using a similar procedure
to that used for legislation (Interpretation and Generel Clauses Crdinance,
Cap. 46, scotion 17) - saoticn 11(1-4)). Special rules for numbering ond
citation are provided (section 11(5)). Once published, the transcription
replaces the legislation originally imherited =and to all intents it will
operate in the same way as au enactuent made in Kiribati (soction 12) .

Scetion 13 determines the princinal rules whereby judgoments in decided
court opses beeome binding judicizl precedents. 4 Kiribati court is bowund
by the decisions in similar cases given by any ccurt thet is superior to
it, Tt is not bound to follow decisions of courts of olher countries (eg:
of Englnnd), excapt those of the Judicial Committec of tho Privy Council
on appeals from Kiribati. The Couxt of ippeal and the High Court may depart
from their own previous doeisions where they think 1t right to do-so.

Seetion 14 makes a numbed of conscquential amendments and repeals to
other lavws,

Schedule 1 lays down a precedure to be followed in determining when
and how customary law may have effcct in Kiribati (paragraph 1) and how
conflicts between different customs arc o be resolved (paragraph 6).
Genersl rules stating when, and fo what extent, customary law may operate
in Kiribatil are contained in paragraphs 2 - 5. These rules operate gubject
to the provisions of written ennctments dealing with z particular subject
matter, Bxisting written law ziving effect to custom (eg: the Native Lands
Ordinance) is unaffected by these provisions - paragraph 7.

Wichael N. Paksbwebwe
Attorney General
31 August 1989

LEGAL RIPOR

T hereby certify that in my cpinion none of the provisions of the
above fct conflict with the Constituiion and that the Deretiienti may
properly asssent to the dect,

ichael N, Tzkabwebwe
Attormey Genoral



