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In March, 1976, the defendant. aold a Valiant. 

Regal motor oar to the plaiatlff in perfonaance of an oral 

agreeJDCnt made Letveen t.h parti .. a faw day• earliflr. ln 

November, 1975, the plaintiff had paid to the �tendant a 

deposit of $4,000 upon the defendant., who was at that time 

tho concea■ionaire for Cbr y•ler car• in Navn, agreeinq to 

place an ordor tor • Centura car tor hi�. In March, 1976, 

the partie• agreed that that order ahould bo cancelled and 

that the $4,000 ahoul� be b.eld by the defend.Ant as a deposit 

on, and part-p4yment tor, the Valiant. Regal not.or oar. acn,

over, no firm price wa■ agreed at tllat time. When tho 

defendant delivered tbe car to tll plaintiff he infom.ed 

hiil'1 that he would let him know the full price 1n due couree; 

tho plaintiff in:iplicitly agreed to pay t.h• balance when he 

t-:aa notified haw mu.ch it wu.. In i\.pril, 1976, the c:\etondant 

notified the plaintiff that tho full price wa.a $4,970. The 

plo.intift, although the amount wan highor than he had expected, 

told the dofonda11t that b •ccepted the price but could not 

pay th& monoy until hi• guardian, Mwea, who vas providing it 

returned tram a trip overseas. 

Upon hie r turn, Mwea docided that he could not 

afford to .p y $�,970 and it vas not paid. In consequence, 

in about tho midulo of h)rll, 1976, tho defendant wont to 

hir:,. According to Mwea, the defendant told him that, if hci 

could not afford to pay tho balanca of the purchaae price, 

tho car should bo returned. to tho dofenda.nt so thnt he could 

find another buyer. Tha defendant'• evidence ia that he only 

auggeeted that, if it could not Le paid for, it ahould be 

brou9 .t �ack to hin an he would "try to aell it again�. 

As G result of that inatructlon or suggestion Mwea wrote a 

lett(gr datod 12th .l\pril, l 976, which tha plaintiff took to 

the clo!on•lant together with the car.. Tbe" is aon-,..e doubt 

vhcther that oacurr don 10th April, 1976, or let May, 1976, 

� it ie not of material slqnificAnce. 

In his letter Mvea wroto th ... c- Ile- wleJtotl to retum 

t. e · otor vehicle "becauae it 1o not riqht that it should

rr•-, ii:'l with me tor a long period ot tinlo". tfe invited tho 

r', .-, r; • nt to chock the miloage and t.o exemine the car for 
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ge. Be aoatlnueda •i ha,... alro dy p id tor the r•gia• 

tration and in•uranc., which tot.ala 129. That amount •hould 

et off againat any fault• you find ia the car." The 

d.etend.ant. acc•ptod delivery of tti. car at: t.ho aaae time a■ 

be received the letter. Tho plain�iff baa given uncontra

dioted evidence that th dafendant told him that ho ..,c,uld 

reimburse him the $4,000 but not until aameone bought the 

car and that even then he would deduct an unap cltl d maou.nt 

for u a of the v hicle during the period the plaintiff bad lt. 

Th plaintiff haa odmittod agraeinq to that. lie hne admitte� 

alao that, while he had the car, it va• driven tor 7,000 

kilometre• and waa damaged. The damage wa• minor and va.e 

r paired but the defendant ha• ■tato4 that the paint �••d 

to effoct the repair va■ not of tho•- colour aa the ori

ginal paint. 'I'll• car ha■ remained in. the po■ae••ion of th• 

defc.,ndant ever since. He haa had a •ror &ale• ■ign on it 

but has not aold it, latterly because thi• action waa pendi.ng. 

The plaintiff now cl im• tha,, return of th $4,000, 

alt.hough ho awrtita that 1� ahould bo reduced by an �unt 

appropriate to t.a'k.e account of his us of it and of the 

repaired d.a1'Qa.90. Tho defendant. deniea that t.he plaintiff 

is entitled to have any money refunded to him. Be is 

counterclaiming the balanc oft purchaee price, $2,970. 
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Thia action, therefore, upon the queation vh ther 

tl o property in the car wa■ transferred back to the d tend.ant 

vh�n tho plaintiff dcliv�rad it to hi� vith Mvea'a letter. 

The plaintiff as■ert■ that it wa t the def ndant. • ya that 

he Aoquirod only po•••••ion and, in effect, that he waa 

th re !ter trying to aoll tho car as agent for the plaintiff. 

The defendant accepts that, if he a&lla 1:h• oar, he moat 

account to �l� plaint1tf tor any amcront receiv .din exce■a 

of S2,910. 

Tho onus ia on the plaintiff to eetabli■h that 

thA prot,orty in tho car wa• tranarerred beck to tho defendant. 

I satiafi � that. ho has cUachargad it. The defenJ.ant•e 

in truction or sugga tion to Hwea to return the cflr to hi 

r.t'!.y avo been tl\&de by the defendant in one aenae and under

:;n ,_, by ?-twea. in th othor. But ,Vea• letter, which tho 

r�':z �!f d livered aa, in effect, hi• own when ho delivered 

t•,..t c ::: ia quite clo.ar. It waa the acceptanc of en offor to 

tr.:, ·r �r tho property back to th do:fendaQt: it■ cont:enta 

c :-\ 1ot 1 . -..;nderot.ood in any other sen••. The defendant did 
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not reject it or point out t:o th• plaintiff that it indioat•4 

a aieu.nderat.anding of hi■ offer. ln■tead, ho told the 

plaintiff that be voald nt.um the $t,OOO only after ••111.Dg 

the oar and redu.cin9 t:hat •1111 by an aaount to t.ak.e ac=cou.nt 

of hi11 use or it. That ia couiat:ent only with bi■ havinq 

coepted tb• retranafer of tbe property of� car to hie. 

If he had been aoceptiDCJ only pca••••ion of it for the pu.rpoae 

of ••llin9 it on behalf of the plaintiff h• would haYe had to 

tell him that vhat WO\llcl be paid to the plaintiff would be 

tha difference between the price received and the balance 

a till owed by the plaintiff. !'he dafen4ant ha• not ■ought 

t.o give or ad.d\lce e•idenca that. he eald that.. 

I find•• fact, therefore, that the property in 

th• car vaa transferred back to the defe.Adaat by the plaintiff 

in conaidoration oft.he defendant releaaing the plaintiff 

from hi• obligation to pay tlut price for it and aqreeing to 

repay to the plaintift the $4,000 p viou•ly paid by ht. 

le•• an unspecified amount appropriato to take occount of the 

plaintiff•• W1e of th car. I find also that the plaintiff 

agreed to the paymont of that amount boing deferred until 

the defendant had sold the car. Clearly, howevar, it wae 

i.mpliolt in that agreement that tha detendant would 11ell th 

car expeditiously. tt na■ not been ■ag9e■ud tbat th• a9re -

mont is uncertain. Alt.hough th amount t.o ha deducted on 

&ccou.nt. ot th• plaintiff'• wae of tho car and thfll rep ired 

oama9c vu not •pecilied, lt vu, an� ls, capable ot being 

••• Ga d. The amount of use and t.he nature ot th damage �n 

not in diaputo. No evidence hu been giv.n or tho coat ot

ld.�inq vehicle• in Nauru but the Court 1• entitled to take 

judicial notice of aott.en of common knowled9e, that 1• to 

oay the extent of dapreciation in valu cau1 d by aucb u••• 

Th Court r.iay ass •• th ooet or reatorin9 the •PP aranae 

ot tho c r o as to eliminate the da.m.a9e1 thi o n  bo done 

on the basis of the �nount apent by the plaintiff in effect

ing in.edec1uate r pairs. Accordingly I assess th amount ta 

Le deducted for uso ot the car aa $1,000 and the &:1ount to 

<1edueted for tho dArnage •• $SO. Although in hla letter 

•'·-1c aouqht to a t off $29 tor ti• cost. of r g1etr4tion and 

!n uranco, thor 1• no evidenoo of any agroemen� by tho

• l 1 • 'Int tor such a nat.-ott or that ho gained any advanaag 

•• 1.: :· '- .  J rl(t(Jiatration or the insurance having b n effect.Gd. 

I, ther tore, find that the plaintiff is entitled 

t co'P..ir !'rom the defandant $2,950. Five JIOntha elap■ d 
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tween th.a ret.um of the car t.o th d fen ant and the iaaue 

of the writ 1n then prooeediDgaJ that ahould haYe been 

amplo tale for the l!efendaat., vbo•• buai.u•• thon included 

the sale of cans, to aell the car. Be i• no� entit.le4, 

therefora, to any f•rther tille t.o d.o ■o befor:• paying the 

plaintiff what h• ovea hia. 

Judgment 1• aooordingly given for the plalatift 

for $2,950 and co■t•. 

26th May, 1977 Chiot' Jwstice 


