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1. Appeals by Mr. Harris and Mr. Milton Dube on points of 

law. 

2. Appeals by the Director of Public Prosecutions against 

the sentences in respect of the charges against Mr. 
' 

Harris, Mr. Milton Dube and Mr. Mflvin Dube. 

The appeals were heard together. Lengthy written submissions 

were, before the hearing, filed by Counsel for the Director of Public 

Prosecutions. I did not read them before the hearing. The practice of 

this Court is that written submissions can, by leave of the Court, be 

filed at the hearing or subsequent thereto. There is no pre-emptive 

right of any party to make known to the Court before a cause ·Js ... 

heard, the cas~o a,e presented by that party. Should all parties 
·• 

involved in the prbceedirigs desire to adopt a procedure not in accord 
- --, . -- . , ' . 

with this, the. app1.ova( of the Court should first be obtained. 
·.-;:; 

jj 
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I have considered the notes of evidence and the submissions of 

counsel. I have read the decision of the learned Magistrate. It is 

comprehensive and thorough. There were, in•fact, no challenge as to 

the findings of fact therein and having read the evidence I would , 

comment that this is understandable. 

APPEALS ON POINT OF LAW. 

The Appellant offenders base their appeals on four points. 

They argue: 

1 . The charge of aiding prisoners to escape laid under 

section 142 of the Criminal Code Act cannot in · 1aw be 

2. 

susfijjne,di on the ev.ide~ce . 

....,.,_ ., 
-~ 
.-1 ; ' 

The Gharge of serious assault laid under S.340(2) of the 
.,;;:\ ' ' 

CodJcanhot be sustained in law on the evidence. 
"';j ' 
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3. The learned Magistrate wrongly placed the burden of 

proving that all prisoners were not in lawful custody. 

4. The charge of riot laid un~er S.63 of the Code could not 

be sustained in law on the evidencte. 
' 

As to the first ground, Mr. Aingimea argues that the prisoners did not 

escape, but, were released by the Police. 

The learned Magistrate in his judgment at pp. 28 and 29 found 

as follows: 

"It is pointed out by the learned Defence°Counsel that in 
this case -ji ~s.· the. decision_ of the police officer 
themselves;, {!?ie.,)- -that- -Tawaki Kam be released. He 
specifi9allyjefer~ to the statement of PW3 Curtis Olsson 
who admittep th13t he gave the instructions to release the 
detainees.· ~It is.submitted by ,the learned Counsel that 
there was up legal justification to keep the detainees in 
custody. J J'.jave,carefully considered this argument. I do 

. .J 

j 
" 
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not find any merit in the same. We have to see the 
totality of circumstances in order to find if the police 
officer made a decision of his own or he was compelled 
by force to take this decision. We cannot lose sight of the 
fact that Melvin was smashing desk. The police officer 
was asking the accused to wait so that he may contact 
the Director of Police. There. was struggle with tt,e 
telephone. Melvin Dube also placed grass cutter against 
the head of Ivan Notte and spat at liis f~ce. Milton Dube 
was also armed with grass cutter closeiby. When all the 
circumstances are taken together, there remains no 
manner of doubt that the police officers were forced to 
release the detainees on fear of physical harm and the 
normal procedure of release of a detainee· or prisoner 
was not allowed to prevail. It will be seen that Tawaki 
and his two brothers were taken away without undergoing 
formalities of entering a recognizance or surety bonds. I 
hold that the accused in fact paralyzed the normal police 
functioning in the Police Station and forcibly obtained the 
release of the detainees." 

On the evidence the Magistrate's finding was justified and I can find 

no fault with his ciin:dusions. 

I 

1 

Ancillary tc,,)his argument under this ground, counsel referre1:Lto 

' ' case of R v Sc<m [1967} V. R. 276 to support a contentiol') that if the 
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prisoner who escapes did not intend to escape, the one who helped 

him escape cannot be charged with the offence of aiding his escape. 

The question of "mens rea" of the prisoners is irrelevant. It is the 

"mens rea" of those who aid that is relevant. I am satisfied on the 

evidence, as was the Magistrate, that the Appellants intended to aid 

the escape of at least Tawaki. Their purpose in going to the Police 

Station is abundantly clear. 

A further point was pressed by the Appellants. They submit 

Tawaki was not in lawful custody. 

The Magistrate has found Tawaki was arrested before he was 

taken to the Poijce·i3tation. He was thus in lawful custody wlien 
. 

escaping. FurtJ,errJ'.lore, the Magistrate did not accept that the 

Appellants beliel/ed Tawaki's arrest was unlawfuL He also correctly 

held that for the ~urpose of the charge in question if.one prisoner was 
I 
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proven to be in lawful custody, the offence is complete in relation to 

him. 

As to ground 2, the submission is that there is no evidence to 

sustain a charge under section 340(2) of the Code which reads: 

Serious Assault 

"340 Any person who 

(2) Assaults, resists, or wilfully obstructs 
any person engaged in the lawful 
execution of his duty; or any person 
acting in aid of a police officer while so 
acting" (commits the offence) 

The Magistrate in his judgment has covered comprehensively the 

conduct of the Appellants. The evidence shows the conduct of Mr. 

Harris to be. threi:itenlng. aact intim_idating. He organised his suppor::t 
a .. 

team which_ he Q}qu~ht wi.th· h[rn armed with grass cutters to back u.p 
1 1 

his confrontation";witn . .the .Police Officers there. This action, without 

doubt, allows tHe -~ctlndusion- of the Magistrate that it· collectively 
''l • 

1 
'I 
4 



Judgment of Donne C.J. - Criminal Appeal Nos. 1-5/98 8/31 
----------------------------------------------------

,- • T 

constituted willful obstruction by all parties to the Police Officers in the 

course of their duty. The charge was clearly sustainable. 

The plea of "rescue" was 9dvanced by the Appellants. 

"Rescue" as used in criminal law is an offence. It consists in the 
' 

forcible freeing of a person from lawful arrest or custody. It incurs 

criminal liability (sec.141 ). There was no unlawful arrest in this case. 

It is doubtful that even if the arrest were unlawful, the Appellants' 

conduct, as so called "rescuers" could be justified. Their conduct was 

aimed at Police Officers lawfully on duty at the Police Station. 

As to ground 3, the Appellants point to the Magistrate's 

judgment at pp. 17 ahd 18 which they say, wrongly places the burden 
·.J 

of proof on the1'Ppellants suggesting they should have established 
; : . 

by crossc.exami~ation of the· prosecution's witnesses that all three 

' prisoners were hbt iri lawful custody.· That seems to be a corr-ect 1 . . 

1 
] 

j 

' ' ·.t 
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interpretation of what was said. Of course, the burden is on the 

prosecution to prove custody and it is not the duty of the accused by 

his own examination to prove the contrary. However, in the end 

result the point loses relevance since,_Tawaki was clearly proven by 

the prosecution's evidence to be in lawful curtody and, as has been 

pointed out, that finding is sufficient to inculpate the Appellants. 

The final ground (4) of the appeal relates to the conviction of 

the Appellants on the charge of riot. Mr. Aingimea submits that all 

Mr. Harris was doing was arguing with the police - he was acting in a 

peaceful manner. The whole incident has to be considered in order 

to decide whether in fact, there can be established in law the offence 

of "riot". The learnejj Magistrate sums up the evidence he heard :on . .. 
this inciqent anq;the'. conclusions h~ arrived at on it. He says at pp . 

31-33: 

. , 

·l 
' • ' ·l 
! 
' ·1 
J 
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I 
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"It is now to be seen if the three accused did 
constitute unlawful assembly. Reference can be 
made to Section 61 of the Criminal Code where 
unlawful assembly has been defined. The requisite 
ingredients of an unlawful assembly are: 

1) Assembly of three or more persons 

2) Intention to carry out some purpose which is 
common. 

3) Conducting in such a manner, ·as to cause 
persons in the neighborhood to fear that 
persons so assembled will tumultuously disturb 
the peace or such assembly needlessly and 
without any reasonable occasion provoke 
other persons tumultuously to disturb the 
peace. 

It is not necessary that the original assembling was 
lawful. It will become unlawful if the persons start 
conducting in the above manner. Such an assembly 
becomes a riot when it begins to act in -so 
tumultuous manner that the peace is disturbed. 

When thei cirpumstances of, the present case are 
appreciatE!d:ir)~the·-total· context, there remains no 
manner qf qo_9i;lt that all the ingredients to constitute 
an un1awi;u1 1:!Ssembly are proved. The common 
purpose i's clearly establist:ied. The number of 
persons Vo(ho:enteted the Police Station happens to 
be three~ ,Two ,of- the accused had armed 
themselve;1s. The police officials were threatened to , . 

I 
! 

1 
I 
' ' __ ,J 
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,. ·r -
get the release of Tawaki Kam. There was 
smashing and banging of the desk with weapons. 
The whole peace of the Police Station and its 
functioning was disturbed. The assembly did turn 
into a riot when the peace of the Police Station was 
disturbed. Mr. David Aingimea submits that Mr. 
Rene Harris was only arguing with the police officials 
and he was to have the release;qf Tawaki Kam in a 
peaceful manner. This argument cannot be accepted 
when we notice the determination of ~he accused, 
their preparation and conducting after dbming to the 
Police Station where there was clear 
exhibition of force and violence by the two 
companions of Mr. Harris. It is true that three of their 
companions remained outside the Poltce Station · 
throughout. This fact will not alter the situation in 
any manner. It was pointed out that PW12 Rayong 
ltsimaera while describing the situation maintained in 
cross-examination that from his house some sort of 
commotion is noticed in the Police Station from time 
to time in the ordinary course and this being so it 
cannot be said that the peace was disturbed 
tumultuously. It may be noticed here :tfiaFtf:ie-:eth-er ::­
witnesses PW13 Ms. Clarinda Olsson stated that the 

.commotion whici+. sl:le . observed that- day was . 
abnormal:~ 11,{r, :David. Ainglmea tries to treat this 
case as a;cas,e,-:whet'e·the :disturbance of peace by 

. such an c!.~serr.,tilyt;:tt<es place away from the Police 
-Statiofl'- in:qson;ie: public- place or street. Here is a 
case whei:~ the Po.lioesStation which is expected to 
maintain t;eat:e .elsewhere was itself disturbed in 
such a ~~:~tits0functioning came to a stand 
still and ~ralyzed:· · The policemen themselves 

I . • • 

J 
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became frightened and helpless. It is a clear case of 
an unlawful assembly and riot in a Police Station 
itself, unlike other cases when generally such 
offences are committed away from the Police 
Station." 

I have no hesitation that on the facts, as found, the Magistrate 

l 
has applied the correct principles of law and has properly found the 

offence of "riot" sustained in respect of the defendants. 

In the result I dismiss the Appeals of Mr. Harris and Mr. Milton 

Dube. 

THE APPEAL AGAINST SENTENCE. 

- -
:L .. _~·3: . 

The Dire~or; ·of · Public ··Prosecutions appeals against all 
_; . j 

-r • n 

sentences impCf$ed::pn: the grounds:of their inadequacy. 
" . ~1 ' 

In support:!of the appeal, Mrs .. Deo who appears for the Director 
! ' 
' , 
J 

i 
1 
' 
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stresses, in the main, the gravity of all the charges, the necessity in 

the public interest for deterrent sentences to indicate to all that the 

conduct manifested by the accused cannot be condoned and will not 

be tolerated in Nauru. She urges that for at least the offences of 

aiding the escape of prisoners, riot and serio~s assault imprisonment 

must be the only option available to the Court. The nub of her plea is 

that apart from the penalties of lengthy imprisonment fixed by the law, 

that imprisonment would rightly indicate the seriousness of the crimes 

committed, to the offenders, who by virtue of their positions of 

standing in the Community and their status as Community Leaders, 

need to be dealt with in a way to in_dicate what sh~ calls "the equality 

of law". In particular, she underscores the position held by Mr. Harris, 

a Member of F>!\rliament-aLthe. time he offended. She submits :that · "' 
' --

the Magistrate Wro~ly gave favourable consideration to that fact.and ., . 
·1 . l" I 

in general to t~e standing and public service of all offenders to 

mitigate the per+lti~.- Counsel's iview is that the Court should have 

.l 
! 
i 
1 
.1 

l 
' ' 
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approached the task of sentencing on the basis that the greater the 

status and standing of the offenders, the harsher the sentence. 

Undoubtedly the offences were serious and there is no question 

the offenders, by virtue of their backgrouQd, should never have 
·l 

embarked upon what was clearly an attack bn the law enforcement 

processes of Nauru. Even if they did believe Tawaki was unlawfully 

arrested (and I am satisfied they did not), as educated Nauruans, 

they know or ought to have known that the remedy for any unlawful 

arrest is to resort to the due process of law and certainly not to the 

"bully boy" and . intimidating tactics they resorted to. The learned 

Magistrate has justly condemned them . 

. 
Before I q~oi,;ider anyr:.eview of sentences, I would advert to the 

·: 

submission by 3'Arsi Deo that the learned Magistrate misdirected 
, 

·;3 ' 

himself in natl a$certaining whether any accused had previous 
l i_ 

'j 
:J 
J 

T 
1 

i 
1 
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criminal history. That submission is misconceived. The obligation to 

make known to the Court any such history lies firmly on the 

prosecution. The clear duty of the prosecution is, after the Court 

finds an accused guilty of an offence, ;to bring to the attention of the 

Court any previous convictions of the offenderiwho is then asked if he 
I 

admits them. If he does not, the prosecution :is required by evidence 

to prove them. If, in fact, that procedure was not followed in these 

cases, then it is the prosecutor who is wrong not the Magistrate. I 

should add that if a Probation Officer's Report is ordered, it is, quite 

proper for the Probation Officer to be advised by the prosecution of 

the previous history of an offender. That information will be inclu_ded 

in the report which can be challenged by the accused when it is made · 

availabl.e to him.J 

, ; 

I now turr:i10·the consider;:itjon ofthe sentences. The burde'.n is 
' . '''.,'J 

on the Appellara to, establish that the sentence appealed against is 
,,,f 
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manifestly wrong. In that respect, the task of the appellate Judge is 

not to weigh the sentence imposed against what he, in the 

circumstances may have imposed - it is nora balancing of opinions. 

Sentencing is a discretionary process., An appellate Judge before he 

interferes with the sentence of the trial Judge; must be satisfied that it 
:t, 

is either out of line with the general trend :of sentences in similar 

cases or, if there is no comparable guide, that the sentencing Judge 

who had the benefit of conducting the trial and had experienced the 

impact of it, could not have, in any circumstances, imposed the 

sentence he did - in other words, he was manifestly wrong. 

I have been referred to sentences for serious offences imposed 

in other jurisdi~ion~. Some of ttie decisions set out the principles . 
applicable in thJ sehtencing process. They are, in general, of little -·- ., . ' -

assistance sinda. ,sentencing policies and the quantum of any 
' 

sentence in a~ , country must relate to the culture of the country, its 
CJ 

. ·i 
1 
l ., 
J 

1 
l 
I 
' ' ' 
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degree of development, its penal policy and the prevalence of crime 

therein. Consequently, it is more appropriate for reference to be 

made to local decisions. In this instance, one decision of the 

Supreme Court was referred to, but, it did not assist. 

The learned Magistrate on sentencing said: 

" It will appear that Tawaki Kam was not just a 
member of the Constituency for whose release Mr. 
Harris was anxious. In fact, he was husband of his 
niece and a close relative ........ : .. " 

"I have given my serious thought to these 
submissions. In the ordinary course, the offences 
under Sections 142 and 340(2) have to be treated 
very seriously, especially when such an incident 
takes place in a Police Station and the police officers 
themselves become victims at the hands of the 
accuse_d. At the same time, I am conscious.-of the. 
entire bac$ig~9!Jnd·~n which the incident took place~: · 
This is a. e1se~where a-little more tact on the-part.:.Of-:- . 
concerned1.pob- officiers and a little more patience: -
cih the paij ·or.:flie accused could have averted the , 
entire uiije,~~antnes.s . .;cand pain which has been 
caused to~ttl_e 'police officers. I feel that there has· ·· 
been a mii!ic!rfr:Uing o.fJhe situation on the part of the 
concerned! police: officials and also Mr. Harris. Mr. 

') 
l 
1 
] 

i 
' ., •• 
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Rene Harris has been a Member of Parliament for 
many years and even now he is a member of the 
present Parliament. 

The purpose of punishment is really to reform a 
wrong doer, if possible, and to restate order and 
discipline in society, and in the present case I am 
satisfied that all the three accused can be reformed 
to show proper conduct in the future. 

i 
Keeping in view Mr. Rene Harris' status and long 
public service as a Member of Parliament, I feel that 
sentence of imprisonment is not indicated. I further 
find that Milton Dube, who is also having a status of 
his own, and Melvin Dube, in fact, acted on the 
advice of Mr. Rene Harris and who himself may 
have been under a wrong impression that he was 
acting rightly within the law. In view of this, it will not 
be proper to impose any sentence of imprisonment 
in respect of these two accused as well." 

Mrs. Deo strongly submits that the .factors::taken l:iy ·tt,ef 

Magistrate on matters to mitigate the penalties were r:iot:mitigator.y -; : 
b.ut rather were ,natters 0of aggravation. She says that retribution 

7 ... ~ : 
• ' ' ., • ......; • ..i . .. . • : ' .- .. 

should- have been the main aim of the sentences not reformation.· ·--=t . , 
' 

Certainly, It, the case of serious offences such as these here, ,-~··--. 

1 
1 

1 
' ' " 
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the starting point in the consideration of the quantum of the 

punishment must be that of imprisonment. The Magistrate had 

obviously imprisonment in mind. However our penal policy, as in all 

countries with a system of Justice similar to that of Nauru, is aimed at 

keeping people out of prison. Reformation n<?t retribution is the prime , 
object in sentencing. Mitigating circumstances pertinent to an 

offender are always a major factor to be weighed in sentencing. 

Counsel, in pressing her plea for imprisonment, makes a strong 

submission thereon in the case of the offender Harris. She describes 

him as the "instigating party" of the riot giving the other offenders the 

impetus to carry on the tumult that occurred; he was, she subn,itt~d .. 

the group lead~. anp .he should' be imprisoned. She submits tha~ the., 
. ·····--·· . -- ·-

.. ,., ... ·•~- --.. - . ... - ' 
leniency showli to -him would allow a percepton to be held by the .... 

_., _ __, '4 ,. -·:·-· .•. ., 
•-I•,-·•-••+ ,.-.~·, ...• 

public that a Niember of Parliament is in a better position from tt\e 
,,.! . ~ 

• 
Court's perspe~tive, to rec.eive a.• lighter punishment than the "less 

.J ., -L 
j 
" ---=:it ., , , 

., . ., 
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privileged". A reading of the Magistrate's reason could not allow such 

a conclusion: His approach to the task of sentencing is clearly the 

correct one and there could be no justification for any wrong 

perception. However it can justifiab\y be contended there is reason 

for the public to perceive that Mr. Harris, in pffending in the manner 

detailed in the judgment, possessed a totally erroneous idea of his 

powers as a Member of Parliament. While his profession gave him 

the privilege of participation in the making of laws, it did not allow him 

to break laws and subvert justice. A Member of Parliament is a 

leader of his Community; with the office goes the responsibility to 

demonstrate go<?d leadership. Sadly, good leadership and example 

were very much lacking in Mr. Harris' conduct. Undoubtedly, it was 

their beHef in hij iniincibilitythat trought Milton and Melvin into this 
, 

criminal activityjhd.~hus into, C_ourt. That certainly does not excuse 

their conduct _::jtheJ-e is no mitigating fact flowing from that belief. 
' 

These two meo~hoald have known better than to try to emulate• the 
Jl . 

-~ 
~ 
1 ·, 
1 
1 
J 
'j 
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role of vigilantes which they were not. Rather they were what I have 

already branded them - "bully boys". However, Mr. Harris' leadership 

of them is a factor which must be considered in the fixing of his 

sentence. 

I am influenced by the learned Magistrate's findings and 

observations on Mr. Harris and his part in these crimes. The 

evidence fully justifies what has been said on pp. 19-22: 

"The second point which needs determination in this 
case is as to whether Mr. Rene Harris and his 
companions wanted the release of Tawaki Kam and 
brothers by arguments or show of force. Mr. Rene 
Harris happens to be a responsible ·person who is a 
sitting Member of Parliament and who has remained 

. Member of Parliament for twenty-two years. He alsd 
held the olfice·; of Speaker and Deputy Speaker of 
the Hous% He has been instrumental in passing 
many laws' in Parliament. He also held important 

. ',•:,--+··-.. ........ ····-· . 

position fJt Ctiurch as · mentioned by him in his 
statement in Court. He has .asserted that he was 
simply argaing: his case with the police officer that 
Tawaki bectelei:tsed and when he took with him the 
other accl.&ed he was to get the release of Tawaki 

l ., 
' l .. , 

.:? 
j 
I 
I ., 
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by talking. According to him, his co-accused did not 
carry with them any grass cutter or any other 
weapon. I wish I could find it possible to accept this 
account. The evidence which however has come on 
record tells a different story. 

We can once again refer to some parts of the 
statement of Mr. Rene Harris hi'mself. He claims to 
have learned about Tawaki Kam for the first time on 
21 st March 1998 in mid afterno~n. In the 
examination-in-chief he describes Tawaki Kam just 
as a member of his Constituency who was taken 
away by the police for questioning .............. " 

"Again it will be seen that it is in the statement of Mr. 
Rene Harris himself that he had left the Police 
Station after his discussion on the first visit 
suggesting to Ruskin that he should contact Director 
of Police and that "I would be back again and they 
had better get their guns ready". Not only this, he 
proceeded along with Nemo to the place of Nemo 
and dropped him there telling him that he should 
collect some boys of the Constituency ready to seek 
the releas~ of Tawaki. When I consider this warning· 
given by this !'lccused to th!:! Police Officer and 
his instrJctioos given to Nemo to collect some 
boys of tlie. Ctinstituency re~dy to seek the release 
of Tawaki;:: I. am inclined to infer that this accused Mr. 
Harris ha~ s~tjhis min_d quite clearly that Tawaki was 
to be rErle~sed from the Polit:¢ in any circumstances 
and if nee4f b~:by use of force." 

j 

1 
1 
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From all this, it is fair to say that if a sentence of imprisonment 

is to be imposed, the prime candidate for it must be Mr. Harris, the 

leader and instigator. The plea of the Director of Public Prosecutions 

is a compelling one and I have given ~ard and anxious consideration 

to it. I have also examined carefully the rea~ns which prompted the 

learned Magistrate to impose monetary penalties. It is evident, that to 

him, the decision of imprisonment or no imprisonment was a 

borderline one. He regarded the offences under sections 140 and 

304(2) as very serious. He, in the ultimate, decided not to impose the 

punishment of imprisonment. Now, in deciding whether that decision 

was manifestly wrong, in addition to the factors weighed in the 

decision, there are, in fact, two further factors which I C0JlSidec.of 

importance ancf10f relevance which must affect the end result. · The 
/. . .. , . 

• 
first is that Mr. Harris has, by virtue of law been penalised twice for 

. ~ .· ·, .. 

the same offen~~- i The Constitution requires that on conviction for 

offences carryinb a, maximum penalty of a year's imprisonment or 
I 

' ' , 

'" '~ ,< ,-, .,,--,:..,- -.-

• · '•""'·'''"'....,. ' 

. . t ~ - ~· . 
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more, a Member of Parliament is required to vacate his Parliamentary 

seat, a penalty effective immediately on conviction which cannot be 

stayed by appeal. In addition, he was instantly dismissed from his 

employment as a top executive as a result of his conduct. These 

points were not put to the Magistrate anq consequently were not 

weighed by him. They are "extra judicial" punishments certainly 

obstructive and harsh. They must be taken into consideration. One 

further consideration, I feel, is that Mr. Harris, as the Magistrate 

found, is an intelligent man and is capable of accepting that the 

position in which he finds himself is because of his misplaced view of 

his own power and importance. t have no doubt he now realises the 

position and that having experience the trauma of his trial, the loss of 

his employment~ricfj'arliamentary seat he is untikely again to off~nd· · 

against the law.: Af~o, it-was prope:r for the Magistrate to take i11to 
_, 

consideration b¼ way. of. mitigation Mr. Harris' contribution to his 

community politidally,andspiritually.; Having considered all these 
] 
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,. ·r . 
matters I conclude the learned Magistrate was not manifestly wrong 

in imposing the sentence he did in the case of this offender. 

Turning to the offenders Mr. Milton Dube and Mr. Melvin Dube. 

Imprisonment is urged by the Appellant to be the appropriate 

punishment for the serious offences for which they were convicted. 

They willingly assisted the Appellant Harris in the nefarious operation. 

They are not guileless dupes of their Member -of Parliament. They 

are presented as educated and apparently intelligent Nauruans; they 

were fully aware of what they were doing - they were not just 

"following the leader". There are compelling reasons for imprisoning 

them. I certainly agree with the submission that· the fact that• as 

Community leaders and professed Churchgo~rs, the fact that they 

lied. in · giving ev~~e:-·to: excutpate themselves is.· a strong . factor 
,,; ' J 

militating again.stlenttln.cy;. :l..do :not agree, aSC-the Magistrate appears 
J ·1 
' ' 1 .! . 

to ~o, that theif: wiWng .acceptance of Mr. Harris' advise abo1:.1t . 
. L ,. . -

Tawaki's arrest, Jcan1 in .. a measure mitigate their criminal conduct. 

7 
1 
' 
j 

I 

.; .,.,t l ,·! 

"'"· 
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They, armed as they were, acted as intimidating "thugs". On the 

other hand when the pertinent question of reformation and recidivism 

is posed, it is my view that these men are unlikely to offend again. 

They are certainly capable of appreciating that they now have 

recorded against them convictions for seriou~ crimes and that to test 
' 

their chances for further leniency by again offending, would be foolish 

in the extreme. Here, the learned Magistrate has shown them 

leniency in fining them after considering the option of imprisonment 

and in my view, he approached the task of punishment correctly. He 

weighed all relevant circumstances. He has ordered them to keep 

the peace. In the result, I cannot be convinced that the sentences he 

imposed were manifestly inadequate. He exercised his discretion 

responsibly. 
. 
J 

The appedls against sentenc¢ are dismissed. In so dismissing 

them, I would sc{lf that the appeals were not frivolous. . consider,the 
j 
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Director of Public Prosecutions adapted a responsible stance in , 

instituting them. There was in the public interest adequate 

Justification for reviewing this consideration of the trial proceedings 

since the activities of these offenders were aimed against a most 

important instrument of state - that of la~ enforcement. Public 
,, 

interest demands that those who enforce. the law do so with 

confidence that the State will uphold their lawful exercise of authority. 

In this case the incredible stupidity of these Nauruans who, by virtue 

of their positions in the Community felt they could challenge the 

State, have done no service either to themselves or the Republic. 

CONCLUSION. -;; 
.1 

In summafl!, altJappeals are dismissed. The following penalties , .. 

are confirmed: 1 
j 

· 1 l 1 l 

J 
I 
' ' " 
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,. • T 

1. MR. RENE HARRIS: 

Under Section 142 of the Criminal Code - To pay a fine of 
$500 

Under Section 340(2) of the Criminal Code - To pay a fine of 
$500 

Under Section 63 of the Criminal Code 

Under Section 62 of the Criminal Code 

Under Section 48 of the Nauru Police 
Force Act, 1972 

- To pay a fine of 
$100 

- No separate 
sentence as it is 
covered by 
Section 63 
above. 

- To pay a fine of 
$50 

In all $1150. In default of immediate payment of fines, the • 

·· · a.ccused·wtti-uit'C.tergo··tmprisonment for a period of one mentlr.- •-- • l . . . . 

" 
2. MR. MIL TON DUBE. 

Under Sec~on 142 of the Criminal Code - To pay a fine of 
$500 
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Under Section 340(2) of the Criminal Code - To pay a fine of 
$500 

Under Section 63 of the Criminal Code · 

Under Section 62 of the Criminal Code 

Under Section 69 of the Criminal Code 

Under Section 48 of the Nauru Police -
Force Act, 1972 

- To pay a fine of 
$100 

- No separate 
sentence as it 
is covered by 
Section 63 
above. 

To pay a fine of-­
$100 

To pay a fine of 
$50 

In all $1250. In default of immediate payment of fines, th_e .. 

accused will undergo imprisonment for a period of one month,; 

-
l 
' 

3. MELVIN DllBE: 
'1 . 

Under Seclion;142 of the Criminal Code 

l 
J 

- Topayafirieof, 
$500 
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Under Section 340(2) of the Criminal Code - To pay a fine of 
$500 

Under Section 63 of the Criminal Code 

; 

Under Section 62 of the Criminal Code 

To pay a fine of 
$100 

- No separate 
sentence as it is 
covered by 
Section 63 
above. 

Under Section 69 of the Criminal Code -~ To pay a fine of $100 

Under Section 48 of the Nauru Police - To pay a fine of $50 
Force Act, 1972 

In all $1350. In default of immediate pay_rnent o_f_ fines, the 

accused will undergo imprisonment for a period of one .month-. 

:, 

Milton Dube and Melvin Qube will · enter into a Personal · .,,_ ,,, 

j 
Recognizance <:j'f their own and one Surety each in the amount0of 

1 
l 

I 
: ., 
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$1000. Giving undertaking that they shall keep the peace and be of 

good behaviour for a period of one year. 

Court costs $50 to be paid by, each of these Appellants. 

underline the requirement of payment of all filies and costs . 

·- " 
] ., 

-=-~ ; 

/H~ /:l ; ~~~.;,~ '. 

C . l --:. C ~~rt 

.,. 
CHIEF JUSTICE 

/2(:;;- Cl s T(:;cf*J J\<.f,'X;(:,"7-vG 'AJ<O'V"-
J . 

·1 
1 

7 
'I • 
j 
1 
j. 
: 

___ _;j -




