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In my ruling on 26 August 2016 I varied the applicant’s bail condition in which the
applicant was granted leave to go Brisbane for medical treatment.

Following my ruling the applicant made arrangements to go to Brisbane on 28 August
2016. As he was about to depart for Brisbane he was informed by the Director of
Immigration that his passport was cancelled by the Minister on 16 August 2016 under the
provisions of section 24 of the Passports Act 2011 (The Act).

The applicant and others were charged for the offence of Unlawful Assembly and
various other offences and on 17 July 2015 he was released on conditional bail by
Madraiwiwi CJ in the matter of Dabwido & Others v Republic 2015 NRSC7 in which a
condition was imposed that the applicant “(c) not to apply for another passport without
the permission of the court”.

On 5 September 2016 the applicant made an application for variation of bail to the
District Court in which he was seeking the court’s permission to apply for another
passport. The application was refused by the learned Magistrate on the basis that the
applicant did not exhaust his right of appeal against the Minister’s decision to the
Supreme Court as provided for in section 39(d) of the Act.

From the ruling of the District Court it appears that the DPP was not objecting to the
application and that he had made a concession that the defendant was entitled to apply for
a new passport. In the affidavit of Sergeant Adam, at [12] it is stated: “There is no legal
basis to for objecting to the defendant to apply for a new passport but the condition was
put as a bail condition so that the court and prosecution could be aware of any intention
of the defendant to travel since the defendant was not allowed to leave the country.”

From the tenor of the matters referred to in [12] of Sergeant Adam’s affidavit it seems
that the DPP was taking a purely legalistic approach as section 7 of the Act sets out the
requirements for the issuance of a Nauruan passport and the applicant would have
fulfilled those requirements.

In the application before me today the applicant through his pleader Mr. Clodumar has
clearly stated that he has accepted the cancellation of the passport by the Minister, and
that he will not be filing an appeal against that decision. In my view on the basis of the
matters placed before the District Court the learned Magistrate was correct in arriving at
the conclusion that the defendant should first exhaust his right of appeal against the
decision of the Minister and for that reason she held that she had no jurisdiction to
entertain the application to vary the bail condition.



8. In light of the applicant’s concession that he accepts the Minister’s cancellation of the
passport and his decision to forgo his right of appeal he is entitled to apply for a passport
under section 7 of the Act. I therefore vary the bail condition and grant the applicant
permission to that apply for a passport.

ohammed Shafiullah
Judge



