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L You were charged with one count of rape contrary to sJ 18 of the Crimes Act: 2016 and the 
particulars of the offt!Uce stated that you engaged in sexual intercourse by performing oral 
sex 011 AC (victim). a child under 16 years of age. 

2. You pleaded guilty to the charge 011 18 January 2022. although your counsel had indicated 
much earlier to the Court that this course would be taken. 

:3 . You were charged with this offence on 13 Septenlher 2021 and you have been remanded in 
custody since and still continue to be in custody as hail could not be granted for sexual 
offences under s.4A of the Bail (Atnendment) Act 2020. 

4. You are married to the victimjs mother who will be referred to as AD and through this 
marriage you had three children including the victim and a stepdaughter (a child born to AD 
Il'om her earlier re1ationship). The victim is your eldest child, She was 6 years old at the 
time of th(! incident. You lived with your family in Buada District. 

5. On the day in question, you had gone out drinking with your friends and returned h01nc at 
about 12 noon and your wife and children 'were at home. 

6. \Vhilst your wife was busy cooking in the kitchen you called the victim into your bedroom 
and then locked the door: you then took off the victim's pants and undenvear and laid her 
on a mattress and started licking her vagina. 

7. The victim)s other siblings started to knock on your bedroom door and you refused to open 
it and told thorn that: "No, we are not friends, you guys stay cmf' a term that you and your 
wife use when you were intimate. Your wife saw your children knocking on the door and at 
fIrst, she didn't bother and then f<Jund out that the victim \vas missing so she caJled out to 
her to collect the clothes scattered everywhere in the house. 

8. The victirn respond.ed to her mother"s call and came out of the bedroom and collected the 
clothing and disappeared once ugain~ she became concerned and suspicious as the children 
continued knocking on the door and the vic.thn coming in and out of the bedroom as you and 
your wife usually lock the bedroom whe.n haVing sex. Your wife then went to see through 
the bedroom 'window and puUed the curtain to see what was happening and saw that you 
\vere on your knees bending towards the victim's private parts. 

9. Ilaving seen you in that position your wife knocked em the door and the victim came out and 
she told hcr to collect the cards scattered in the lounge area and latcr she spoke to bel' in the 
garage. 

10. She asked the victirn as to \vhat happened in the bedroom and she burst out in tears and told 
her that HI mn Rcared to tell YOll because daddy told Inc not to ten anyone or he will smack 
me". She tried to cOlnl~)l't the victim \vhereupon she told her that you licked her vagina. 
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11. Your wife thcn confronted you about \vhat happened and you denied the allegation and 
suggested that the victim was crazy and your wife chased you from the house and told you 
to never conle back. 

12. The matter was reported to police on the same day and the police investigations commenced. 

13. The victim was taken to RON Hospital by police for medical examination and the doctor's 
finding was that her vagina appeared to have been tanlpered with. 

14. I received two victim impact statements, one from the victim, and the other one from her 
mothe1'. 

15. In the victim's impact statement, it is mentioned that she is very scared of you and cannot 
face you, Your wife visited you in Court during a call over of your case and the victim was 
present in the car and she hid behind the passenger's seat. Further, her statement states the 
victim has been crying and has been very elnotional since the incident and she is very 
reluctant to talk about it; she has completely lost her faith in you and considers her rnot11er 
to be a strong pcrson and she feels safe with her. 

16. The victim was a child with an olltgoing character and used to dance a lot but~ now she is 
very withdru\.vn and shy of people and is extremely conscious that people are \vatching her, 
She cannot stop thinkiug of what you did to her to and leeis disgusted. She is making efforts 
to IHove on with her life, 

17. Your wife in her victim impact statement stated that the victim has becolne very disturbed 
and traumatised of what you did to her and she is making eff()fts to help her .fbrget the 
incident. She stutes that the victiIn was a very cheerthl and talkative child but now is 
withdrawn and shy and very consciou8 of people watching her. She is a completely different 
child now, Your wife personally feels betrayed at what you did to the victim as a father. 

18. She does not want to think about what you did but every time she goes to bed to sleep it 
reminds her of what you did to the victim and it ntakes her very angry and depressed. 

19. BeJbre this incident your wite was very trusting of the male melnbe1's of the family but after 
what you did to the victim, she has lost faith in allluale family m.embers, 

20. 'The sentencing regime for the offence of rape changed in Oetober 2020 when Parliament 
enacted that the sentence for rape would be life imprisonment of which at least 15 years is 
to be served without parole or probation. Prior to this the sentence was life imprisonment if 
the victim was under 13 years of age or othen;\1i8e 25 years of age. 

2l. Acc()rding to the '!Vlinister of Justice Honourable Maverick Eoc's speech the changes in the 
sentencing regime was brought about because of an increase in child sexual offences cases 
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who were considered to be v.leak and very vulnerable members of the society and could be 
preyed upon Ii ke the victim in this case. 

22. Prior to the changes in the sentencing regime the courts were given very '.:vide discretions on 
sentencing but unfortunately there was no consistency in the sentencing approach. This is 
evident frorn my discussions at r 18], [19J. [20]. [21], [22] and [23] of Repuhlic v Tsior/c I: 

[18J 'I'he court has been at variance in setting up a sentencing tariff or starting point for rape 
and the tariff has ranged from 6· .. 16 )/oar3. 

[19] Tn Republic v Nolte: Crulci J set a tariff/starting point at 6 years for rape for 21-year··· 
old first offender and the victim was a 14-year-old neighbour \V11O was charged under 
the Criminal Code 1899 and after making adjustments imposed a final sentence of 5-
year imprisonment, 

[20] In R v AB3 Crulci ACJ set a tariftf'starting point of 10 years fhI' rape where the accused 
was 35 years old and the victim was his 7-year-old step-daughter. Again, the case was 
under the Criminal Code 1899 and alter making adjustments, she sentenced the 
accused to 1] years imprisonment. 

[21] In R v OI...,'son4
, where the accLlsed was 53 yeurs old, \vas charged with rape and various 

other sexual offences of his 7-year-old niece. A tariff/starting point of J 6 years was 
set and after adjustments fbr aggnlvat.ing and Initigating circumstances a sentence of 
12 years imprisonment was imposed, 

1.221 In It F Tarmang5 where a 44-year-old close f~lmHy member was charged for digital rape 
or al O-year-old ._, a starting point of 6 years was fixed and after all adjustments for 
aggravating and mitigating circurnstances and the time spent in custody, a final 
sentence of 4 years 8 months "vas imposed. 

[23J Tn R v BurarJlc,li where a 25-year-old accused convicted for rape of a 12-year-old 
student ..... a starting point of 6 years was set and after deducting 18 months for good 
character and remorse and a further 18 months for guilty plea, a final sentence of 3 
years imprisonment was imposed. 1 would like to add that this Inatteris currently on 
appeal to the Nauru Court of AppeaL 

1 [2022J NRSC 7 Criminal Case No, 18B of 2020 (18 February 2022) (Khan J) 
t [201.'!J 53 

'l [2016] NRSC 29 

4 r2017] 47 Criminal CasE' No, 10 of 2017 (9 Juni:~ 2017) Khan j.\CI 
'; [2019] NRSC 25 Criminal Case No, 15 of )01.8, Jitoko CJ 

(i [2021] NRSC 31; Cfirninal Case No.5 of 2021 (2~i August 202:1) Fatlakl (j 

4 



23. Onder the new sentencing regime Parliament has prescribed mandatory minimum and 
mandatory maximum tenns and I discussed that in R. v flarri:/ and I stated at [10] as follows: 

[10] At [4.3] of the NJC article the relevance of mandatory mininmnl sentencing is 
discussed \vhere it is stated: 

In Baha/.::.:!'..Jlu:' OueenJ20 11] \Vil~(:A 249 the Court considered the interaction of 
statutory IniniumlIl penalties for offences against the lvfigrati<r!!..l{ctL285 (el1v with ~ 
16/\ of the Crimes Act /2L!L "['he Court held that mandatory maximum and minimum 
penalties renect the seriousness of an otTence tCH' the purpose of s 16A and inforrn the 
proportional ity assessment 1\ 

McLure P (M:artin CJ and I\iIazza J agreeing) stated at [54]: 

[54J The statutory maximum and minimum also dictate the seriousness of the offence 
f()l' the purpose of s 16A( 1), It would be positively inconsistent with the statutory 
fic·heme fbr a sentencing judge to make his or her own assessment as to the "just 
and appropriate" sentence ignoring the mandato1'yminimum or Inandatory 
maximum penalty and then to hnpose 8om.elhing other than a '~just and 
appropriatcH sentence (whether as to type or length) in order to bring it up to the 
statutory Ininimum or down to the statutorymaxiulum, as the case may be, Tbe 
statutory minimum .and statutory maximum penalties are the floor and 
ceiling respectively vvithin which the sentencing judge has a sentencing 
discretion to which the general sentencing principles are to be applied (emphasis 
added) . 

.. , In very lHan)! cases~ sentencing an otlender will require the exercise of a discretion 
about what fo1'1n of punishment is to be imposed and how heavy a penalty should be 
imposed. But that discretion is not unbounded. Its exercise is always hedged 
about by both statutory rcquirelllcnts and apulicable judge made 
()rinciplcs. S(~ntencing an offender must: always he und{~I'taken according to Ii.-",. 

In fvlarkarian v The Queen, the plurality observed that H[llegislatures do not enact 
llmximum available sentences ns mere formalities. Judges need sentencing 
yardsticks." The pl't~scription of a mandatory minimum peulllty (nay now b{~ 

uncommon but, if prescribed, a numdatory minimum penalty fixes one end of the 
relevRnt yardstick. 

24, Under the new sentencing regime the only sentence that J can impose upon you is one of life 
imprisonment of which at least 15 years hag to be served without parole or probation and as 
1 as I stated at [25] of R v Harris that: "[25] .,. is one end of the yardstick and it can go 
up depending on the circumstances and seriousness of the offending." (Ernphasis added) 

25. [stated inN v l:-";ode (supra) that ", .. it is indeed a very disturbing and worrying trend in 
this country that almost aU sexual abuses are committed by dose family memhers like 
yourself'. 

f [2021] NRSC 44; Criminal Case No. 25 of 2020 (21 October 2021) 
a Bahar v The Queen [20111 WASCA 249, [54} (McLure P, Martin (J and Mazza J agreeing) 
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26. In Nauru '8 history this would the first case of rape by a biological Hlther on his o\vn child, a 
very shameful act and you \vill have to live \vith this stigma for the rest of your life. 

27. vVhat concerns meis that despite the continuous knocking on the door by your children and 
your vvife and the victim leaving the bedrocHll on one occasion and you allo\ved her back in 
and continued to abuse her to satisfy your lust Parents are known to have put their lives on 
the line to protect their children fhnn sexual abuse, however, you abused your own child. 

28. Your counsel in mitigation has submitted that your children including the victim need you 
as their lather to look after them in this "uncertain world", 'rhe question that I ask you is do 
they really need a father like you. The victim does not trust you anymore and as soon as you 
committed this act on her you lost your parental right for a minimum period of IS years and 
I do not have any powers to reduce that tenn. 'The sad reality is that all your children 
including the victim will grow up without you, and will Unf()ftllnateiy be vulnerable in this 
"uncertain world'~. But who can you blame for that'? You cannot blame anyone except 
yourself: Did you not think about that when you were committing this heinous act 011 your 
own child? 

29. I stated in R " Harris that depending on the circumstances and seriousness of the offending 
the IS-year minimum prison terrn could go up. 

30, You are an evIl and an inulloral person. Your actions fall in the worst category of offending. 
\Vhat rc};llly concerns me is that you did not spare your own child and therefore you are a 
real menace and danger to all children and I am certain that it wiII weigh very heavily against 
you when you are considered fCl!' parole and probation. 

31. '(our acts fall in the worst category of offending and the prosecution submits that I should 
increase the minimutll prison term of l5 years and r am persuaded that I should do so. 
Having taken into account your early indication for a guilty plea I will only increase it by 
one year tol6 years. 

32. You arc sentenced to life imprisomnent and I order that you are to serve a minimum term of 
16 years imprisonment before you \vill be eligible for parole or probation, 

33. On the issue of deterrence, 1 wish to reiterate the sentiments of the J\IlinisterG)f Justice that 
the overriding consideration in hringing about the new sentencing regirne was one of 
deterrence 10 address the increase in sexual offences cases involving children. 

34. In the sexual offences data prepared by the Registry it shows thc f()!lowing: 

a) II sexual offences cases \vere filed in the year 2020; 
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b) 16 cases filed in the year 2021 ; 

c) onl y 2 cases were tiled in 2022 to date. 

35. If this is a correct ret1ection of what the CU11'ent position is, then the sentence in R v Harris 
which implemented the new sentencing regime appears to be having an effect. 

PRESID.ENTIAL ... PARPON 

36. It is my duty to inform you that your only recourse to seeking an earlier release from prison 
before the expiry of 16 years is to seek the Presidentiul pal'don under Al1icle 80 of the 
Constitution\ and of course this is after you have exhausted your right of appeal against 
sentence. 

DATED this 7 day of JUNE 

Mohammed Shafiulluh Khan 
Acting Chief Justice 
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