IN THE SUPREME COURT OF NAURU CRIMINAL CASE NO. 9 OF 2021

AT YAREN DISTRICT
CRIMINAL J URISDICTION
BETWEEN
THE REPUBLIC Prosecution
AND
BARRY QUADINA Accused
Before: Khan, ACJ
Date of 31 May, 1 and 2 June 2023
Date of nt 20 June 2023
Case to be referred to ag Republic v Quading

t — Sections 105 and |

had sexual intercoy

APPEARANCES:
Counsel for the Republic A Driu (DPP)
Counsel for the Accused: R Tagivakatini

JUDGEMENT

The defendant is charged with one count of rape and an alternative count of indecent
act. The charges state as fol] ws:
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COUNT ONE
S A

Rape contrary to s. 105(1)(a), (b)(i) of the Crimes Act 2016,

C O E

Barry Quadina op 21 March 2021 at Topside (inland) in Nauru,
engaged in sexua] intercourse with Tawake

ally
Marera without her
Barry Quadina knows that fact.

and

Indecent act: contrary to s.106(] )(a), (b) and (¢)(i) of the Crimes Act 2016

Barry Quadina
touched Tawg

Barry Quadina
consent to the t

RAPE

2. Section 105(1) of the Crimes Act 2016 (the Act) provides:

1) A person (the ‘defendant’) that commits an offence if:

Y engages in sexua] intercourse with another
person; and
b) 0 person does not consent to the sexual Intercourse and the
nd

1)  knows that fact; or

1) is recklessly indifferent to the consent of the other person.
Penalty: sonment, o imprisonment term at least 15 years to be
served wi parole or p .

S.8 of the Act defines sexual intercourse means:
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5

a) The penetration, to any extent of or any part of the person’s genitals with
any part of the body o “another person.

Consent is defined as follows in 5.9 of the Act:

1) ¢ ent’ untary agreement by a person with the cognitive
c ty to t.

2) Without limiting subsection (1), a pe 'S consent to do an act is not freely
and voluntarily given if the consent ig ined by any of the following:
aj force;

b) threat or intimidation;
c) fearof harm;
d) exercise of authority;

e) misl  ng or fraudulent mj ntations about the nature or
se of to which the person ¢ or

f) mistaken belief in use by another person.

3) Without limiting subsection (1), a person does not have the cognitive capacity
to give consent to an act if one of the following applies:

a) the act occurs while the person jg asleep or unconscious;

b) the act occurs while the person is Intoxicated to the extent that the person
cannot choose to consent or not to consent; or

¢) the person is unable to understand the nature of the act,

4) subsection (1), (2) or (3), a person who does not protest or

Section 106(1) of the Act provides:
A person (the ‘defendant’) commits an offence if

a) the defendant intentionally touches another person;
b) the touching is indecent and the defendant jg reckless about that fact; and
¢) the other person does not consent to the touching and the defendant:

3



B

10.

I1.

12.

1)  knows that fact; or

1) is recklessly indifferent to consent of another person

Penalty:
1) if aggravating circumstances apply — 20 years imprisonment; or
ii) 11 any other case — 10 years imprisonment.

Touching is defined in s.1 06(4) and (5) where it is stated:
(4) In this section:
‘touching’ includes the following:
a) touching with any part of the body:;
b) touching a person through clothing or other material; or
¢) using an object to touch a person.

(5) whether touching or an act is indecent is one of fact to be
applying the standards of an ordinary person.

tion wh or an is indecent is one of fact to be determined by
the stan Inary on.
EN OF
Un 5 of the Act the prosecution has the legal burden of proving each element of
the e.
N
It is not in dispute that sexual inter took place between the ndant awake
Marera (complainant) a: Topside i uon 21 March 2021 in early of the
morning when it was dark.
It is not in ute that the defendant penetrated the ant’s vagina by his
peni that se intercourse took place for some 2 to 3
The prosecution’s case is the complai did not consent to the act of sexual

intercourse and that it took ¢ against her

The d case is the d d the o have
she re d by sa D %n e €) but ”. The



'
—

that she never saj but he was y the belief that by her saying “not here but in
your room” to me t she was con ng to have sex with him, ’

registered in the Republic of Naury and in his birth certificate his full name is Barry
Kip Clive Qu: dina, [Exhibit P4]

On 20 March 2021
doing an 8-hour
contact with his fr
his place at Anabar

rmed he teleph who 1s originally from Kir  j and
on in District. c nt is Baneawa’s njece andli  with
in
yc
ag
tom the to
ey h me er
nt p at B
As ged the defend 1
the Joycee sat at
sat at the back of Fab’s t

5 or 6 males present at the

complainant as we]] ag

e p Jo the ant if
e b as on ride.
t tl
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23

24

25.

26.

27.

28.

29.

30.

31.

32.

It was agreed that the defendant would drop the complainant first and Joycee later

O NT
ng District to Lo n but at
as he claimed he was
i as a police blitz in Meneng
ed t Topside (gravel) the de d up to the
Ce to Locati es in front of th ti Centre but
ttu T g0 behind the Correctional Centre.

The defendant claimed that as soon as he went behind the Correctional Centre the
motorbike’s engine turned o f'by itself.

S N
nd th onal C ¢ the dant said to the
€ sex She s  no. 1d him that she
by her trip h the
off her rter  ts her
He s d to take off pants and sat on top of her. She told him that she would
take pants. She st that:

“I'said that because I had No option to run away.”

She stated she was afraid as it was very dark and there was no one there to help
her. She st

“I did not scream because | was afraid, he might hurt me.”

d that the nt inserted his penis into her vagina and had sexual
€ with her minutes.

She was questioned as follows:
Question; What did you do?
Answer: I was afraid. I asked him to take off his shirt.

Question: What type of shirt?



Answer: Bula shirt with buttons.
Question: Why did you ask him to take his shirt off?
Answer: I wanted to run away from him.

Question: Did he take his shirt off?

Answer: Yes, he pulled the shirt over his head without unbuttoning it,
Question: When he took his shirt off where was he?
Answer: He was at the end of my feet.

Question: What did you do?

Answer; [ got up and ran away.
Question: Where did you go? Did you know where you were going to?
Answer: I followed the lights.
Question: Where were the | ghts coming from?
Answer: From the Correctional Centre.
Question: What were you wearing?
Answer: Just my t-shirt and bra
Question: What happened to your pants and underwear?
Answer: I'left them behind.
33 t when she got to the tional
s rd was sleeping and sh ed on
]
34 She was asked as to how was she ing when she went to the s ty her
response was that she was afraid when asked who was she d she

was afraid of the defendant.

35 ity d called the and she sat near h iting for the
fo police she that no one else over to her
36. cle d a epol o r with 2 male e
ow e e 1s. S st that when the e

utd s



37.

38.

39

40.

41,

42.

43

44

She spoke to A,
and was later drj
were taken with

L (A1 Sareima) and to]
¢ to the place of the j inc
adlights of the police v

Saw a cigarette - ‘ttes and he (sl
wearing earlier as to where pants and panties and she
said Barry took them
ere t she saw 2 le on
and ¢e and she th ee r

oycec the
her to hold
inant,

Jo recorded the
13 i1 2021 by A/l

dant showed her the complainant’s pants and
it and she refused to do so. She asked him as to

dant’s response in her police statement which was taken on
ma and she stated at [15]and [ 16] as follows:

[15] S to that
s Ist him
e sti
[16] Selr: Where is Tawake?
Barry: Sh
refu
whic
once
my s
turni
The de  apt e ed at Topside and saw the police car and the
complai ’s cl s ha to her.
t to the RON Hospital for medica] eXamination. She was
e or and was late dropped h t mo
ain and took her to side where hs w
The defendant wag a d and n into custody and int wed by A/l
Sareima. After the al onof r  wag put to him, he allo to consult a



Question:

Answer:

Question

Answer:
Question
Answer:
Question
Answer:
Question
Answer:

Question:
Answer:

Question:
Answer:
Question:
Answer:
Question:
Answer:

Question:

Answer:

Question:

When you 8ot off the motorbike his question was can you gjve
me what [ want?

Yes.

your room?

Yes.

After you responded to him he asked if he could hug you?

Yes

He then hugged you?

Yes.

After he hugged you he also told you that he wi]] not hurt you?
Yes.

After that is it correct that he asked 1o kisg you?
No.

I'put it to you that he asked to kiss you?
No.

Did you and Barry kiss that night?

No.

I'put it to you that You two kissed each other?

No

I'put it to you that you 8 each other and then you
grabbed onto his penis o p ?

No

You stated earljer that you were tripped to the ground?



Answer:

Question:

Answer

Question

Answer:
Question
Answer:

Question

Answer:

Question

Answer:

Question:

Answer:

Question

Answer:

Question

Answer:

Question:

Answer:

Question:

Answer:

Yes.

I'put it to you that he d trip you to the ground. He assisted
you to lie down on the d?

No he tripped me.

Were you ab see the lights from the Correctional Centre or
was it totally ?

It was dark but coulqd see the lights,

Were you able to see his face clearly at the time?

No.
it to you ¢ on the d your
and unde r started p n your
a?

No

You said er that he i his penis in your vagina and it

took plac around 2-3 s?

Yes

Is it true that he wag on top of you? He never threatened and
said he will not hyrt you?

No.

When he was taking off his Bula shirt do you recali that he was
on his knees?

Yes

Is it correct that n his shirt was over his head you took the

Opportunity and

Yes.

Is it true that Barry did not chase you?

He ran after me
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47.

48

complainant to have sex with him and her Tesponse was no and that we should go back

to his room,

He kept asking her for sex and she kept insisting that they should 80 to his room.

The examination in chief was as follows:

Question:

Answer-

Question:

Answer:

Question

Answer:

Question:

Answer:

Question

Answer:

Question

Answer

Question:
Answer
Question
Answer:

Question

What happened after you called her for a hug?

She came over and we onto each other whilst wWe were
holding to each other T to 1 that T will not hurt her.

What was her responsc?

When I received the hug or embrace, she walked away from me
and she took off her pants.

So what happened after she did this?

top of her.
What happened next?

She asked me for 5 kiss. Then whilst she was kissing her hand
slipped into my pants and she held my penis.

So, what happened?

While she held onto my penis, she stopped kissing me and told
me to take off my clothes,

So what did you do?

s and pu my p and un ar. Then
er then she onto enis and
agina.

Did you insert your penis into her vagina?
Yes I entered her vagina.

For how long?

Not long maybe a minute or two.

At the time was it dark or was there light?

11



Answer:
Question

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question

Answer:

Question

Answer:

Question:

Answer:

Question
Answer

Question

It was very dark.

When you were on top of her were you able to see her face?
Not really it was a shape of her face as it was dark.

What happened after that?

So I got off her and gave her oral sex.

What did you do?

So I gave her cunnilingus.

What happened after that?

She stood up and told me that she wanted to give me oral sex.
What happened after that?

That’s when I stood up to take my shirt off.

As you stood up to take your shirt off what happened?
Whilst I was taking my shirt off she took off and ran.

Did you see where she ran to?

She ran to the Correctional Centre where the lights were
coming from.

What did you do when she ran away?

I bbed her clothes and wa  in go aft to give her
¢ cs back but I thought it C more if I chased
h

So you mentioned it will cause more panic. What did you do?

When she ran - she first like she sprinted and if I chased her it
would have frightened her more.

So what did you do?

1 the rson who could me was her friend
J I go motorbike and w pick Joycee.

So what happened when you went to pick Joycee?

I picked Joycee and went to Topside.

Did you tell Joycee what happened?

12



Answer:
Question
Answer:
Question
Answer

Question

Answer:

Question
Answer
Question:
Answer:
Question:

Answer:

Question
Answer
S ON

49  The
dark

examined as follows:

Question

Answer
Question
Answer

Question

I'told her that I had sex with her friend and she ran away.
What about Tawake’s pants and undies?

I'had it and I took it with me.

What did Joycee say to you?

She did not believe me so I'showed her Tawake’s pants.
What did Joycee say?

When I showed her the pants, I asked her to help me. T did not
know why she stood up and ran.

Help you how?

I asked her to help me look for her at Topside.

Did you and Joycee reach Topside?

Yes when we arrived the police were there as well.
So what happened when you saw the police?

So when we d at the top of the hil] € got down and
walked and I down towards the poli icle.

Why did you drive down to the police vehicle?

If the police were involved the issue had to be solved in court.

F D T
that he st 1nd the C I Centre where it was very
re no hou ad users, 1 and around. He was Cross

So that’s when you stopped and asked her why can’t you have
sex?

Yes.
And she said no Barry didn’t she?
She said we should £0 to my room

’s right she er said yes did she? She said let’s go to
room and n said yes.

13



Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question;

Answer:

Question:

Answer:

Question:

Answer:

She never said yes but when she asked to £0 to my room [ took
that as yes.

She never said yes?

But when she told me we should go to my room | thought it
was a female way of trying to make a man or me to try harder.

Try harder for what?

Try harder for Sex.

You kept asking her to have sex didn’t you?
Yes

You did because she never said yes and that’s why you kept
asking her for sex?

She never said yes she told me she wanted £0 to my room and
she never said no.

You called her for a hug you told us and she came over to you?
Yes.

And you told her that you will not hurt her?

Yes.

But she fell down on her back?

No she stepped back to take her pants off,

I put it to you that you tripped her and that’s when she fell on
the ground?

No that’s not what happened.

I put it to you struggled with her on the ground to take her
pants?

No that’s not what happened.

She finally told you she will take off her pants because she was
afraid of you?

When she stepped back she told me she will take off herself.

14



Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

And I put it to you once she took off her pants and her undies
and that’s when you took off your pants and inserted your penis
into her vagina?

No I laid her down first and went on top of her.

I put it to you that she was afraid that she allowed you to do this
because she was in a frightened state and she did not know
what you would do to her in complete darkness with no one
around to help her?

Her voice did not sound like she was scared.

I put it to you because you couldn’t even see her face that you
really didn’t know what she was under?

I couldn’t see her face when I laid on top of her. She asked me
for a kiss.

So if she was looking scared you wouldn’t know because it was
dark?

I couldn’t see because it was dark but her voice did not sound
like she was scared.

She asked you to take off your shirt?
No she didn’t tell me to take off my shirt.
So are you saying you took off your shirt of your own?

When she told me she wanted to give me oral sex and that’s
when I stood up and I tried to take off my shirt.

Well T put it to you that she asked you to take your shirt off and
you did so by pulling it over your head and that is when she
escaped from you?

No I disagree.

In that half naked state she chose to run away and escape from
you?

I was shocked when she ran. I didn’t know why she ran.

Now Barry would you agree if one was willing to have sex that
evening would they get up and run in a half-naked state?

That is why we are in court today because she did consent then
and now she took off and ran and I don’t know why.

15



Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Question:

Answer:

Well I put to you the reason why she ran is because she was not
a willing partner and that’s why she ran away from you in her
half naked state.

If she had stopped me in the first place if she didn’t consent, I
would have stopped but she didn’t so I assumed it was okay. 1
did not know why she ran away.

So you assumed yet again. So you assumed that in the
beginning she wanted to have sex?

I didn’t know if she was scared. I didn’t know she would run
away.

Now Barry when she ran did you know where she ran to? She
ran towards the Correctional Centre is that right?

Yes.
Did you run after her?

Yes I was going to run after her to give her clothes but then
didn’t want to because I thought she might get more panicked.

So you realized she left her pants, her panties and her slippers
and her packet of cigarettes on the ground where the incident
happened?

Yes.

Would you agree that she was not a willing partner to the whole
event and that happened to her?

It dawned after...you know that it seems to me to be the case
that 1 was not how it happened in the beginning.

Now Barry you said that straight after you got off your bike and
thought of Joycee her friend who could help?

Yes.
Your bike started didn’t it?
Yes kick start.

Isn’t it true that you were going to pick Joycee anyway because
she was the second drop off?

Yes.

16



uestion: nd that was because you had to dro er home as well an
i And th b you had drop her h [1 and
that is when you chose to tell her?

Answer: Yes when I did go back to pick Joycee my intention was to
have her help me look for Tawake.

Question: Now was Joycee surprised that you were holding her pants and
panties?

Answer: Yes when [ showed her.

Question: So when you came to Topside past the Correctional on the hill

you stopped didn’t you? You stopped your bike? You didn’t
drive straight down to where the police were, you actually
stopped at the hill?

Answer: Yes on the hill.

Question: Well 1 put to you you stopped at the hill because you didn’t
really want to go down to the police? Were you scared?

Answer: Yes I was scared when saw the police.

CONSIDERATION

50.

51,

52.

53.

The complainant’s version of how the incident took place at Topside is in complete
contrast to the defendant’s version; she states that she never agreed to the act of sexual
intercourse and that she only agreed to taking off her pants and underwear as she had
no choice. She said that she was scared of the defendant, and it was very dark — so
much so that they could not see each other’s face.

The complainant agreed that when the defendant asked her for sex, she responded to
him by saying that “not here” (at Topside) but in your room and she agreed to hugging
him when he asked her to do so.

She maintained that there was a struggle between them and he tripped her to the ground
and she fell on her back and at that point she agreed to remove her pants and underwear
and that is when the defendant inserted his penis into her vagina.

The complainant’s version is supported by the defendant himself when he spoke to
Joycee and she stated at [16] of her police statement where she stated:

[16] Self: Where’s Tawake?

Barry:  She’s at topside. 1 asked her to have sex with me but she
refuses. So I pushed her and I told her to take her pants off,
which she did because she was scared of me. I did penetrate
her once where she told me to take off my shirt where I tried to
out my shirt and was surprised when she quickly took off
without turning back and she was half nake.

17



54. The defendant did not challenge the admissibility of what Joycee said in her statement
at [16] and further the statement was tendered by the prosecution without any
objections from the defence counsel.

CONSENT — CIRCUMSTANCES OF RAPE

55  The issue of consent and circumstances of rape depends on each case as was discussed
in the case of R v Malone’ where it is stated at page 1471 as follows:

“We do not think that the issue of consent should be left to a jury without
some further direction. What this should be will depend on the
circumstances of each case. The jury will have been reminded of the burden
and standard of proof required to establish each ingredient, including lack of
consent, of the offence. They should be directed that consent, or the absence
of it, is to be given its ordinary meaning and if need be, by way of example,
that there is a between consent and submission: everv consent
involves a submission. but it by no means follows t a mere

(per Coleridge J in Day [1841] 9 C & P 722,
724). In the majority of cases, where the allegation is that intercourse was
had by force or the fear of force, such a direction coupled with specific
references to and comment on the evidence relevant to the absence of real
consent will clearly suffice. In the less common type of case where
intercourse takes place after threats not involving violence or the fear of it,
as in the examples given by Mrs Trewella, to which we have referred earlier
in this judgment, we think that an appropriate direction to a jury will have to
be fuller. Thev should be directed to concentrate on the state of mind of

the victim atelv before the act of sexual rse. having
regard to all the circumstances. and in the events
leading up to the and her reaction to them showine their imbact on

Apparent acquiescence after penetration does not necessarily
involve consent, which must have occurred before the act takes place. In
addition to the general direction about consent which we have outlined, the
jury will probably be helped in such cases by being reminded that in this
context consent does comprehend the wide spectrum of the states of mind to
which we earlier referred, and that the dividing line in such circumstances
between real consent on the one hand and mere submission on the other may

not be easy to draw Where it is to be drawn in a given is for the
iurv to decide. ne their combined good exnerience and
knowledge of nature and modern behaviour all the relevant
(emphasis added)
ANT’'S B

56. When the complainant said that sex should take place in his room and not at Topside
and when at the defendant’s request, she hugged him he said that he held “a reasonable

992

and honest belief that Tawake was consenting to sexual intercourse’”.

57. Mr Tagivakatini relies on the case of DPP v Morgan® where it is stated:

1[1998] 2 Cr App R 447; [1998] EWCA Crim 1462
2 Written submissions filed by the defence on 6 June 2021
3[1975] 2 ALL ER page 347

18



“The crime of rape consisted in having sexual intercourse with a woman
with intent to do so without her consent or with indifference as to
whether or not she consented. It could not be committed if that essential
mens rea were absent. Accordingly, if an accused in fact believed that
the woman had consented, whether or not the belief was based on
reasonable grounds, he could not be found guilty of rape.”

TEST FOR BELIEF

58. The test for reasonable belief is stated at [6] of Crown Prosecution Services (UK at
Chapter 6) where it is stated as follows:

The test of reasonable belief is a subjective one with an objective element. The
best way of dealing with the issuc is to ask two questions.

Did the suspect genuinely believe the complainant consented? This
relates to his or her personal capacity to evaluate consent (subjective
element of the test).

If so, did the suspect reasonably believe it? It will be for the jury to
decide if his or her belief was reasonable (the objective element).

CRIMES ACT 2016
59. The reasonable belief defence is contained in s.44 of the Act which states as follows:

MISTAKE OR IGNORANCE OF FACT - FAULT ELEMENTS
OTHER THAN NEGLIGENCE

A person is not criminally responsible for an offence that has a physical
element for which there is a fault element other than negligence if:

a) when engaging in the conduct making up of the physical element, the
person is under a reasonable but mistaken belief about, or ignorance of, the
facts; and

b) the existence of the mistaken belief or ignorance negates a fault element
applying to the physical element.

FAULT ELEMENT
60. S.22 of the Act defines as to what is meant by fault element and it is stated:

1) Where a written law creating an offence does not provide a fault element for a
physical element that consists only of conduct, intention is the fault element
for the physical element.

2) Where a written law creating an offence does not provide a fault element for a
physical element that consists of a circumstance or a result, recklessness is the
fault element for the physical element.

19



3) This Section does apply to create a fault element for physical element that
consists of the existence or content of an Act or law.

EXPLANA NOTES

61. Clause 44 of the explanatory notes of the memorandum of the speech of the Minister
for Justice on 12 May 2016 explained as to how the fault element can be negated where
it is stated:

“Clause 44 explains that if a person is under a reasonable but mistaken
belief about matters relevant to the offence, or is ignorant of relevant
facts, then this may negate a fault element of the offence. For example, if
a person is charged with murder after fatally shooting another person,
they may be able to negate the fault element of intending to cause the
death, if they can show that they had a reasonable but mistaken belief
that the gun they fired was a toy gun.”

EVID BURDEN

62. In accordance with ss.26 and 27 of the Act the defendant bears the evidential burden
which is on balance of probabilities. So, in this case the onus was on the defendant to
prove that he held the reasonable but mistaken belief that the complainant was
consenting on a balance of probability.

63. The position in DPP v Morgan (supra) was similar to this case in that all the appellants
(in Morgan) made admissions which corroborated the complainant’s story in that case.
It is stated by Lord Edmund-David at page 369 as follows:

“She was amply corroborated by the oral and written statements of all
four appellants which amounted to complete confessions of multiple
rapes. But at their trial all challenged their police statements and asserted
that Mrs Morgan was throughout a willing party.”

UNREASONABLE BELIEF

64. Tt is stated at page 372 of DPP v Morgan (supra) that “...the more unreasonable such a
belief in the proved circumstances of the case, the slimmer the chances of the jury’s
thinking that it was ever entertained”.

HONEST BELIEF
65. Itis stated at page 374 of DPP v Morgan (supra) that:

“That case was followed by the Court of Criminal Appeal of New South
Wales in R v Sperotto and Salvietti* where Herron CJ said:

‘Although the fact of the act of intercourse may be admitted by the
accused or proved beyond reasonable doubt to the satisfaction of the jury,
accused may negative any intention on his part to have sexual intercourse
with the woman regardless of her consent if he holds an honest belief on

20



reasonable grounds in the existence of circumstances which, if true,
would make his act of intercourse with the woman an innocent one
(Warner v Metropolitan Police Comy', per Lord Reid). This involves
these three concepts, firstly, that he in fact held the belief that the woman
was consenting to the act of intercourse, secondly, that he was mistaken
in that belief and, thirdly, that he can point objectively to circumstances
which provided him with reasonable grounds for his mistake...it then
becomes necessary for the Crown as part of the ultimate onus which rests
upon it to negative the existence of such belief, and this beyond
reasonable doubt. This the Crown may do by reference to all the material
adduced at the trial which stands to show that the belief asserted by the
accused was not genuinely held by him or that the grounds upon which
he relies for the foundation of his belief are, when examined in light of
all the circumstances, not a reasonable basis for the mistake which he
claims to have made”.

REASONABLE - BUT MIST BELIEFS

66.

67.

68.

69.

S.44 of the Act provides that a person is not criminally reasonable if he engages in a
conduct under a “reasonable but mistaken belief”. In this matter the defendant made an
admission to Joycee that “he asked the complainant for sex and she refused ... so I
pushed her and told her to take her pants off which did as she was scared of me. I did
penetrate her...”.

According to the evidence before me the act of the complainant saying “not here but in
your room” and the act of hugging took place prior to the act of sexual intercourse by
which the defendant stated that he was under reasonable belief that the complainant was
consenting. The defendant’s account of the events is that he “gently laid her on the
ground” but he admitted to Joycee that he “pushed her ... and she was scared of me ...
so I told her take her pants off”. In his cross examination he stated the following:

Question: She never said yes?

Answer But when she told me we should go to my room I thought it
was a female way of trying to make a man or me to try harder.

Question: Try harder for what?
Answer: Try harder for sex.
Is the defendant’s version consistent with his reasonable but mistaken belief that she
was consenting to the sexual intercourse? In light of his admissions to Joycee and his
answers to the questions in cross-examination the answer is simply no.
It is stated in R v Sperotto and Salvietti’ at page 339 as follows:
“... As was pointed out in R v Flaherty (11), the course of proceeding at
trial is governed by the material properly before the Court, and the judge

in his directions to the jury should not submit to them “defences” to the
charge which the evidence does not justify. If the question of a mistaken

4(1970) S.R. (N.S.W.) 334
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belief is raised before the jury by the accused and there is no material
capable of forming a basis for such a finding, the jury should be so
advised (cf. Gammage v The Queen(12)).

70. In the circumstances, 1 hold that the defendant has not satisfied the evidential burden

cast upon him for me to consider that he acted under “a reasonable but mistaken
belief”.

71. 1 accept the evidence of the complainant and find that the defendant had sexual
intercourse with her without her consent. I find that the prosecution has proved its case
beyond all reasonable doubt against the defendant on count one and I find him guilty of
the charge of rape on count one.

DATED this 23 day of June 2023

Mohammed Shafiullah Khan
Acting Chief Justice
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