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GEORGE N. MARKET, INC., Plaintiff 

v. 

PELELIU CLUB and its BOARD OF DIRECTORS, represented 
by MITSUO SOLANG, president, Defendants 

Civil Action No. 34-73 

Trial Division of the High Court 
Palau District 

February 19, 1974 

Action . for balance :d.ue on mutual and .open account. The Trial Divisio� 
of the High Court, D. Kelly Turner, Associate Justice, held defendant club 
admitted the debt where its ' president, in a. letter to plaintiff; ·stated he shared 
plaintiff's concern with the amount owed and that it had been unpaid for four 
years. 

1. Action on Account-Statute of Limitations 
Where plaintiff entered charges for merchandise sold defendant, credited 
defendant with payments received, and; at the end of each year, prepared 
a statement of indebtedness remaining for the year, there was a 'mutual 
and open account and statute of limitations providing that for an action: . 
for balance "due ·on: a ni�t��i afid ' ope� ::�c��a�t;,

' 
the · c�u�e

· · �f acti�n 
' accrues at the time of the last item in the account 'applied, not general 
six-year statute of limitations, so that items entered by plaintiff more 
than six years before suit and claimed by plaintiff were not barred. 
(6 TTC § 807) 

2. Evidence--Declarations Against Interest 
In action for balance due on mutual and open account, letter from 
president of defendant club to plaintiff, stating he shared plaintiff's 
concern with the amount of money the club owed plaintiff and that the 
amount had been unpaid for four years, was a clear and unqualified 
acknowledgment of the debt. 

3. Interest-Accounts Due 
Where, in action for balance due on mutual and open account, plaintiff's 
annual statement of account notified defendant that interest would be 
charged on the unpaid balance, interest would be allowed by the court. 
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A$8cssor: SINGICRI IKESAKES, Associate Judge, 
.. 

District Court 
Interpreter: AMADOR D. NGiRKELAU 
Reporter: SAM K. SASLA W 
Counsel for Plaintiff: JONAS W. OLKERIIL 
Counsel for Defendants : KAZUMOTO RENGULBAI 

TURNER, Assoc·iate Justice 
. Plaintiff began selling merchandise to the defendant club 

when plaintiff opened for business in 1959. When typhoon 
Sally on March 1, 1967, destroyed the club and also in
flicted damage to plaintiff's establishment, plaintiff ex
tended credit to the club, running a "mutual and open 
account" as that term is defined in the law. Plaintiff en
tered charges for merchandise sold and credited defendant 
with payments received. Each year plaintiff prepared a 
recapitulation of the indebtedness remaining at the end Of 
the year . . The dealings and accounting approached the text 
book ' definition of "mutual and open account." 

It is said in 1 Am . . Jur. 2d, Accounts and Accounting, 
Sec. 7 :-

. . ,  . 

. . " Transactions between merchant and customer, where the cus
tomer buys goods from time to time and from time to time makes 
payments to the merchant . . .  may result in a mutual account/' 

. [11 The nature of . this action as one upon mutual ac
count is significant because of the Trust Territory. statute 
of limitations barring an action six years after it accrues. 
6 TTC § 305. Some of the items in the plaintiff's claim were 
sold and entered in the account in 1967-from January 6, 
1.967, through March 2, 1967. Suit was filed June 15, 1973, 
and an indebtedness six years before that date would be 
barred by limitation except for the provision of the statute 
that an action upon "a mutual and open account, or upon a 
cause .of action upon which partial payments have been 
�aae, the

· ' 
cause of action shall be considered to . have 
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accrued at the time of the last item proved in the account." 
6 TTC § 307. 

The evidence introduced shows that plaintiff's invoices 
for merchandise sold were issued from January 6, 1967, 
to January 16, 1971. The last item of account being within 
the period of the statute of limitations, the cause of action 
of the entire balance due accrued on that date. 

Defendant's own evidence brought in defendant's can
celled checks for payments during the accounting period in 
question. A comparison of the indebtedness and the pay� 
ments made shows that none of the items of debt sued on 
had been extinguished by payment and that payments had 
been credited upon other invoices claimed · in this action. -

The record is clear that the six-year statute did not bar 
plaintiff's claim. Defendant did not raise the defense and 
the Court has considered it but finds it inapplicable. This 
case is distinguishable . from . the application by the Court 
of the two-year tort limitation applied in Butirang v. Uchel, 
3 T.T.R. 382. . . 

The present ease is sImilar in many :respects to Techong 
v. Peleliu Club, et al., 6 T.T.R. 275 ( 1973 ) .  In Techong the 
Court was 'not· required to apply the statute of limitations 
because of the acknowledgment of tlie debts sued upon by 
the defendant's president. The Court there said :-

. .  

"In Victory In'l)� Corp. 'I); Muskogee, 150 F.2d 889, the court held 
that 'any language that clearly admits the debt will be considered 
as an implied promise to pay.' To the same effect was Weste-rn 
Coa,l Mining Co. 'I). Jonf,s, 167 P.2d 719, in which the court quoted 
the common law rule, as follows: 'The law, then, as now fully es-:
tablished both in England and in this country, clearly is : 1. That 
a debt barred by the statute of limitations may be revived by a new 
promise. 2. That such new promise may either be an express 
promise or an implied one. 3. That the latter is created by a clear 
and unqualified acknowledgment of the debt. 4. That if the acknowl
edgment be accompanied by stich qualifying expressions or circum
stances as repel the idea of an intention or contract to pay, no 
implied promise is created.' " 
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[2] In the present case the defendant club, through its 
president, made a "clear and unqualified acknowledgment 
of the debt." In a letter to the plaintiff, Plaintiff's Exhibit 
2, the club president said :-

"I share with you your concern with the amount of money 
Peleliu Club owes your company, and that the amount due has 
been unpaid by the Peleliu Club for more than 4 years now." 

. The plaintiff submitted an annual ' "statement of ' ac
count" to the defendant club in January, 1974. The billing 
listed invoice numbers, dates and charges. (Plaintiff's Ex
hibit 4. ) The statement also notified defendant of an in
terest charge of 1 % per month on the unpaid balance which 
is the statutory maximum. 

[3] In Techong the plaintiffs asked for the same rate of 
interest but the court disallowed it because there was no 
express charge for interest as in the present case. In 
Techong the plaintiffs asked for " legal interest" in their 
complaint. In the present case the demand for interest 
within the limits of 33 TTC § 251 was made and we believe 
should be allowed. Plaintiff's demand for payment, Plain
tiff's Exhibit No. 1, to : which the defendant replied, Ex
h�bit No. 2, de:r:nanded illterest at th,e rate of 10 %. per 
annum from January, 1.967, through j).ecember, 1970; .and 
commencing April 10, 1971, interest at the rate of 12 % 
per annum. ' . 

As was: s�id . in Techong ' interest is allowed as part of 
the damages for breach of contract because of nonpayment. 
Interest may not, however, be compounded. 

Because the defendant was unable to produce any pro
bative evidence of payment reducing plaintiff's claim, the 
full amount of $5,187.77 must be allowed. Interest at 10 % 
on the yearly balance for each of the first four years is 
$474.72 and thereafter interest at 12 % on the yearly 
balance from April, 1971, to date of Judgment is due in 
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the amount of $2,386.39. Interest at the "legal rate" of 
6 %  is allowable on the Judgment including interest. 

Ordered, adjudged and decreed :-
1. That plaintiff have and recover from the defendant 

Peleliu Club the sum of $8,048.88 together with interest 
thereon at the rate of 6 % per annum on the balance due 
from date hereof until paid. 

2. Plaintiff is allowed costs it may claim in accordance 
with the law. 
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