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PRPUA NEW GUINEA NS
IN THE NATTOMAL COURT ) CORAM: MILES, J.
. ) . .
Tuesday.,
OF JUST:ICE R 30th June 1981
BETWEEN:  HUCH JpMES HASSARD

blaintiff

AND:  POUGAINVILLE COPPER
LIMITED

(W.S. 187 of 1$80) Defendant

The plaintiff wes injured whilst employed by the defen-
dant as a boilermaker/welder. The irjury was sustained on
12th October 1978 in a lubrication bay near the pit workshop
at the Panguna mine site. The defendant admits liability and

the case is limited to assessing damages.

{His Honour proceeded to eoutline the evidence and after
making findings in relation to general damages., out of pockét
expenses and loss of income to the date of trial, went on to
consider the gquestion of dam=ges for lost earning capacity.
The pleintiff who had returned to his home in Tasmaniz was
found to be permanently wnfit for fulltinme work in his pre-
injury trade of boilermzker/pipewelder but fit for lighter
work not involving prolonged or heavy lifting or prolonged
bending.)

Az to future economic loss, Mr Molloy for the plaintiff
has produced figures applicable to persons employed under the
Australian Metzl Trades Award which was tendered in evidence.
He has taken the wages payable to a tradesman boilermaker as
a guide to what the plaintiff would have 2arned but for his
injury and the wages payable to a storeman as = guide to what
the plaintiff could earn assuming he could get work commen-
surate with his disability. T will not set the figures out
in detail. If the need arises the document in which they are
get out can be regarded as part of this judgment., In summary
they show the differences in thres hypothetical situations.
Pirst where no overtime is zllowed for, the difference is
K14.00 per week. ‘

is calculated for both beoilermaker and storeman, the difference

Second where twelve hours per week overtime

is K21.00 per week. Third where twelve hours per waek is.

. calculated for boilermaker and no overtime for storeman, the

difference is K62,.00 per week,



I

The significance of the twelve hours overtime is that the
plaintiff claims that this is the likely amount of overtime he
would have besn able tc work as a boilermzker in northern Tasmania
if he had not been injured. There i=s no evidence to support that
claim. On the other hand, I am prepvared to accept that there is
a likely shortage of skilled tradesmen in his area which will make
overtime'more likely to be available to those with aporopriate
skills., I a2m aléo prepared to accept that in_times of relative
recession such as the present énd immediatre future, there is an
cver~-supply of unskilled labour so that the likelihood of unskilled
workers being asked to work overtime is reduced. Accordingly I
fix the future and continuing wage loss based on present wege
rates at K40.00 net per week. Given an expected working life of
sixteen vears the appropriate tables can be utilised to produce
a figure which will represent the present money value of K40.00
per week covar sixteen years in the future.

At the time of the commencement of these proceedings the
methcd of agsessment was esdsily applied by choosing a rate of
interest (generally five or six pereent) and applying that to the
estimated periodic loss for the projected future term in accoréd-
ance with tables which are tc be found for instance in 33 Mustralian
Law Journal 28, 40 Australjan Law Journal 243, 45 Australian Law
Journal 159 and Kemp & Kemp “Quantum of Damages"” (Third ednm.,
London, 1967, p.51). I myself recently favoured a rate of seven

percent in the belief that that was a more accurate reflection

of current market interest rates than the lower rates which had
been used in previous cases : Bogil Guma v. The Independent State
of Papuz New Guinsa (1).

Thig has been the method used in Australia and hitherte in
Papua MNew Guinea for calculation of the present value of future
loss. Tt is inevitably called into =id in cases brought by depen-~
dent relatives of a deceazsed person but it is not restricted to
those claims and is utilised in all cases including those like
this one wheré it is necessary tc award az sum now in money paid
at present values to cover pericdic loss to ke suffered over a
future term,. It invelves chocsing an interest rate at which the
damages to be awarded.can be invested so that when capital and
interest are drawn on progressively at the given rate of loss
the damages will be exhausted at the end of the term. The rate
~ of interest so chosen has in recent years become. known as the

. discount rate. The method of calculation (being similar to the
calculation of the present value of an ahnuity) has scomstimes
been inaccurately referred to as the "actuarial” method but it

{1) TUnreported Wational Court Judgment M262 Aated 28th November
1980
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is really an arithmeticai process applied teo figures cf rate and
term of expected loss which the trial .judge will arrive at on the
evidence. The arithmetic necessary to be used is highly complex
and so the tables are widely accepted and in common use.

In February 1981 this method of "discounting" was in effect
abolished at least for hustralia by the decision of the High Court
in Pennant Hills Restaurants Pty, Limited v. Barrell IYnsurances
Pty. Limited (2) and Mr Molloy has asked me to follow the prin-
ciples enuncitated in this decision. We will in this country of
coufse regard decisgions cf the High Court with great respect but
they are not binding on us. If we are to apply the common law
as part of the underlying law, we are obliged to apply the common
law as it existed in England at Independence, unless it conflicts
with ¢custom or a statute or is inappropriate to the circumstances
of the country : Cohstitution Schedule 2,2, As custom has not
been shown to have-any relevance and the matter is nct covered

by statute, we should turn to see what was the common law as st
Independence on this guestion of the assessment of mresent value
of future loss.

In England, at least until recent years, the Siscounted
interest approsach has not found favour. In that country a some-
what simpler method is used whereby the expected periodic loss
{called the "multiplicand®) is multiplied by the number of years
purchase c5nsidered appropriate to bring about 2 just result
(called the "multiplier"). The selection of the multiplier has
tended to become a matter of precedent and seldom exceeds 16,
There are some signs that in England reservation is held as to
the suitability of the multiplier methed in some cases. In Mallett
v. McMopagle (3}, a rare case of the House of Lords being called
vpon to consider the quantum of a jurv's verdict, Lord biplock
by the uge of mathematics showed convincingly that the damages
awarded if properly invested wruld yvield without touching the
capital, an income twice the value of the dependency. In Taylor
v. O'Connor (4} Lord Pearce thought that at least in the case of
high income earners the multiplier method sheuld give way to
arithmetical calculations having regard teo inflation and investment
rates.”

The principles to be spplied in assessment of damages are
partly rules of law and partly rules of practice : Lim Poh Choo

v. Caméen =nd Islington Ares Health Authoritv (5) and the rules
of practice can only be justified if they give effect to the

(2) (1981) 55 A.L_J.R. 258
(3) (1970) A.C. 166
(4y (1971) A.C. 115
(5} (1980) A.Cc. 174
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dominant principle of law that a defendant is liable to make good
the financial loss incurred and to be incurred by the olaintiff,
We are not bound in any way in Papna New Guinea to follow English
rules of bractice. Whether we use the multiplier method or the
interest discount method for calculation of present value of future
logs is, I think, a rule of practice. Although it is convenient
to vse a multiplier method in simple factunal situations (for

. instance the recurrent future cost of braces as calculated earlier
in this judgment), I think it is preferable to continue with the
interest discount method for lonm-term loss of income or income
earning capacity. The method is well known in this country, and
has been afforded a glimmer of recogmition in England in recent
vears. The use of the interest discount method does net cffend
the dominant principle of compensation and should bhe regarded as

a rule of practice which we are free to utilise or reject bearing
in minéd the constitutional duty to develop a coherent and ccon-
sistent system of jurisprudence for Papua New'Guinea.

The guestion is what rate of interest is to be appliasd. The
Barrell case (6) established that on the evidence given in that
case, long term inflation in Australia required either the applie-
ation of 2 very low rate of interest (two nercent was chosen by
three judges) or no interest at all, in order to avoid the erosien
of the value cf the verdict. In reaching this conclusion the High
Court (or a maiority of its members) in effect reversed its previcus
stand that future inflistion was not to be tzken into account in
the assessment of damages 1 2'Brien v. McKean (7)} maintaining
that the one basic principle of the law that could not be cut down
in any way wes that damages are to compensate the plaintiff for
the actual loss suffered so far as that is poésible.

In England on the other hand, at least at the time of Indepen-
dence which is our starting peint for Papua Mew Guinea, the principle
appears tc be that an award of damages was not to be adjusted ap-
wardsg in order to allow for future inflation : Mallett v. McMonagle
despite dictate to the contrary in Tavlor v. Q'Connor (8) and (8)
Mitchell v. Mulholland and another (10).

This is not te say that the preveiling view ighored inflation.
In a series of illuminating judoments Lord Diplock has Aealt with
the question of the calculation of future loss and inflation. In

Fletcher v. Autocar and Transporters_Ltd. (11} whilst a member of
the Court of Appeal, he said: ‘ -

-

(6) (1981) 55 A.L.J.R. 258
“{(7) 118 C.L.R. 540

{8&) {1470} A.C. 1686

(9} (1971) A.¢. 115

(10} ({1972) 1 0.B. &5

{11} {(1968) 2 Q.B. 322 at 348



“The calculation is an arithmetical cne made upon:
the basis thet the sccial and economic structure of
the country and the value of money will remain un-
changed throughout the periocd of 10 years. Plainly
this will not be so, and it is often suggested, as

it has been in the present appeazl, that sums awarded
for loss of future earnings should be increased to.’
allow for future inflation. But one cvannot isclate
the factor of inflaticn from national income wolicy,
tax reates and structure, and interest rates. All
are inter-related. Nationzlisaticn, egualisation

of incomes, other social and economic changes - all
are on the cards. All of these may affect - and not
in the same way -~ an invalid in his sixties possessed
of capital and a guantity surveyor in private prac-
tice without any savings., I do pot think it prac-
ticable for the courts to base awards of compensation
upch speculation abnut general future or economic
trends or about any sincle factor, such as inflation
which may or may not form wart of them ..."

In Mallett v. McMonacle {12), a judgment from which I resist
the temptation to quote at length, Lord Diplock went on to add a
rider to the zbcove, namely that because current investment rates
and capital appreciation of property would largely compensate for
the £all in the value of woney invested, a relatively low discount
interest rate would in effect make un the difference :

¥In estimatinc the amount of the annual dependency
in the future, had the deceased neot been killed,
money should be treated as retaining its value at
the date cof the judgment, and in. calculating the
present value of annual payments which would have
heen received in' future vesars, interest rates
appropriate to times of stable currency such as

4 per cent to 5 per cent should be =2lopted.”

The same approach was maintained in Copkscn v. Knowles (13) ané
has been expressed by the textwriter Lunz ("Assessment of Damages
for Personal Injury and Death", Chatswood, 1974, p.140) as one of
the two alternatives available :

"If one assumes that inflation will cnntinue in the
future, one may calculate the present value of those
future sums by assuming that the actual dollar earn-
ings in the future will be the same as at present

and then discounting by the lower interest rate
obtainable on an investment which guards against
inflation: or one way assume that the dollar sarnings
will gc up and then discount these higher fiqures

by the hicher interest rate obtainable on an invest-
ment in which the capital is itself subject to erosiom
by inflation. The former method mav accord better
with the loss of sarning capacity theory; the latter
with the loss of earnings theory. If uprover allow-
ance is meade for inflation one ought to come out with
the same answer whichever way ohe does the calculation.
However, in the second methed there may be greater
scopa fror errcr of prediction.. Otherwise the thaory
adopted should net a2ffect the result.,”

{(12) (1970) A.C. 166
(13} {1979) A.C. 556
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A prime reascon why the courts both in Englandé and Australia
had declined to take inflation inte acceount was that the level cf
inflation could not be predicted with any certsinty and evidence
on the subject was regarded as somewhat speculative. Cookson v.
Knowleg {(14) in-England and Barrell (15) in Austraiiz both acknow-
ledge the existence of present inflation and the virtual éertainty
of future inflation of such megnitude that prudent investment is
not 2 sufficient hedge against the erosion of velue of an award
of damages. I think that even Qithout the benefit of expert
evidence we can expect that inflation will be a fact of life in

¢

Papua New Guines inte the indefinite future.

Whether the principle that inflation is not to be taken into
account in assessing the level at which future loss will be incurred
is 2 rule of law or a rule of practice, I think that there are a
number of compelling reasons why we should not seek to follow the
Barrell case (supra} here in Panna New Guinea. It was after all
not & case cf persomal injuries at all. It involved an attempt
to asgess the less sustained by an employer whose insurance broker
had negligently fergotten to renew a workers compensation insurance
pelicy. Australian courts bound by the decision of the High Court
in Barrell (supra) have felt compelled to extend the principles
laid down in that decision t~ cases of perscnal injury. The Aiffi-
culty is tc identify the principle or principles laid down in
Barrell (supra). There were seven separate judgments, All I
think but that of Barwick C.J. were in agreement that at least in
the instant case the principle that inflation was not to be taken
into acenunt ghould in effect be abandoned. 0f the six judges
three were in agreement that - again at least in the ingtant case -
a proper discount rate waz two percent. The cther three judges
took the view that no discount should be applied at all.

The courts in the Australizn States have not been able to
agrea on the sffect of Barrell (supra). Ths Hew South Wales Court
of Appeal tock the view that it should follow the reassoning of
Stephen J. to support the principle that ne digcount should be
allowed : Todorowvic and Znor. v. Waller (16), Brazel v. Annis-Brown
Accordine to press reports the same attitude has been taken in(17)'
Victoria. oOn the other hand Conncolly J. in the Supreme Court of
Queensland in Muller v. Evans (18) rejected the-New South Wales
-judgments, for reasons which he Aid not state; appearing to take
the view that PBrazel (supra) affirmed O'Brien v. McKean (19) to

the effect that inflation should cenerally not be taken into
~ account but that inusxceptiéhal cases like Brazel (supra) itself,

{14) (1979)-a.C. 556

(15} {1981) 55 A.L.J.R. 258

(16) Unreported N.S.W. Qourt of Arpeal Juwiament dated 13th March 1981
(17) Unreported N.S.W. Court of Appeal Judgment dated 13th March 1981
{18} Unreported Supreme Court of Queensland Jufgment dated 27th March 1981
(19) 118 C.L.R. 540
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the general rule will yield to specizal circumstances. For what
it is worth, I think that the New South Wales Court of Appeal is
correct in its interpretation of what Bragzel (20) means to a court
which is bound to follow-it. On the other hand whera we do not
have tc follow it, its persuasive value must be reduced by reascn

of the absence of clzarly identifiable ratic.

The decision of all the judges in Brazel {(supra) {(except
Barwick C.J.) tcock into account the expert evidence that was given
in the case on the subject of future inflation. The rate of
inflation in Australi=a is not necessarily the same as that in
Papua ¥ew Guinea. 2as Lord Diplock pointed out in the passage
qgquotaé esbove from Fletcher v. Autogar and Transporters Ltd. (21),

inflation is not the only factor affecting the value of money.

In addition to the other matters referred tn by Lord Diplock,

there would be for Papua Wew Guinea such facters as warld commodity
prices, capitezl importine levels, international borrowing rates,
the devaluation or revaluation of the kina and the like. The

rate of increase in costs of medical and nursing care may out-
strip the rate of inflation. To require expert evidence of the
type given in Barrell (22) mey be expecting too much, given the
legal ané pfofessionalvrescurces of Papua New Guinez at the present
time. The assessment of thet evidence by Stephen J. necessitated
the culling of infcormation from such diverse znd remote sources

as the Washburn Law Review and the O.E.C.D. Economic Outleok
indexes as wall as the zpplication of judicial precedent discover-
ed in judgments of the ceourts in Alaska. 2again it may be too

much to expect such erudition from the courts and lawyers of this
country. It is not as though we have time on our hands.

If justice can be achieved with reletive simplicity then
let it be. The Enclish apnrQach to inflation as expounded by
Lord Diplock =t least has the advantage of simplicitv and has not
vet been condemned as productive of injustice in that country.
Sheuld the attitude there change in line with the thinking in
Brazel (supra) or indeed if in a particular case in Papua New
Guinea evidence is brought to beer on these Aifficult matters
cf projected inflation rates, market and "real" investment rates
and s0 on, we can reassess the situation,

The final pcint needs to be considersd as to whether the
award for future economic loss needs to take into aceount the
ncticnal tax that a plalntlff will be liable to pay on the
interest earhed on the award when it is nﬁtlonally invested.
As & matter of strict principle, it should : Tavlor v. O'Connor {23),

(20} Unreported N.S.W, Court of Zpoeal Judment dated 13th March 1981
(21})-. (1968) 2 Q.B. 322 at 348

{22) (1981} 55 A.L.J.R. 258

(22) (1971) A.C. 115



Cullen v. Trappell (24). The difficulty lies in assessing the
amount of notional tax. As it is to be paid on the sum to be
earned as interest, it is necessary first to ascertain or predict
that rate of interest. Does cne apply a market rate, or the
discount rate itself, assuming a2 discount rate is applied?
Havine fixed the rate of interest, how does one then fix the
rate of tax having regard to other sources of incore which the
taxpayer may derive and also to tax deductions to which he will
.be entitled? Is the tax tc ba taken inte adccunt by adjusting
the disgcount rate of interest, or by scme other means? Thede

are practical guesticns to which I think it is fair to say #hat
ne court, at least in Australia or England, has given a satis-
factory answer. Until recently tax on notional interesgt was
ignored in those countries. Sterhen J. in Barrell (25) suggested
that the difficulties, which are fundamentally arithmetical,
could be overcome by the use of tables accentablsz to the parties
and. tc the courts. If such institutions as the Law Reform
Cormmissicn or the Institute of Aprnlied Socizl and Economic
Research saw fit to produce such tables, that would be a possible
answer as far as this country .is concerned. ¥For the time being
however it is expedient and not unjust to disregard tax on
noticnally invested awards of damages.

The following extract from Todeorovic and Anor. v. Waller (26)
coincides with the law for Panua New Guinea:

"Future inflation is to be disregarded in estim-
ating the level at which future expenditure and
future wage losses will be incurred. But it is
proper to take it into account in determining the
rate at which a present lump sum compensating for
such future expenditure and future losses should
be discounted ... It is the overriding prineciple
that the plaintiff should so fer as nossible be
fully ccmpensated for his loss which dictates that
regard should be paid to the future purchasing
power of sums now awarded when fixing any rate of
discount.®

I propose to apply the orinciples espoused by Liord Diplock
in Mallett v. McMonacle (27) {similar to the first of the two
alternatives suggested by Lunz) and, recognisina that infleticn
is a fact of life in Papua New Guinea for the indefinite future,
apply a Aiscount rate of interest that is scmewhst below markst
investment rates available in Papua New Guinea (see Boril Gums

v. The Independent State of TPamua New Guinea {28)). The plaintiff,
if he chooses to.do so, has the opportunity to invest the damages

in Papua New Guinea {or possibly-abrnzd) in such a way as to

{z4) 54 A.L.J.R. 295

(25) (1981) 55 A.L.J.R. 2582

(26) Unreported N.5.W. Court of Arpeal Judmment dated 13th March 1981
(27} {1970} A.C. 166 :

{28) Unreported Maticnal Court Julment N262 dated 28th November 1980
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counteract the effect of inflaticn to some extént. I fix the
rate to be applied at five percent, which applied to K40.00 per
week for sixteen years gives a ficure of about K22,500. This
will be further discounted f£~r the conventional contingencies
to K20,000. Mo allowance is made for the fact that the plain-
tiff is an Englishmen, nor (except to the extent indicated
elsewhere in the judgment) for the fact that he appears to have
his home in Australia. Damages are calculated in accordance
with the principles of the law of Papua New Guinea.

The award of damages iz thus: -

Pain and suffering and locss of
amenities : K14,000.00

out of pocket expenses -

Agreed to date ¥ 370,00
Physiotherapy to date 1,185,00
Future 756 .00 2,321.00
Loss of income : Past
12.10.78 - 3.10.80 K 3,672.33
4.10.78-~3, 7.81 11,340.00 15,012.33
Loss of income : Future 2¢,009.00
K51,333.33
T y——

"To this is to be 2dded interest under the Law Reform
{Miscellanecus Provisions} Act 1962, s5.62, a digcretion-
ary matter to be exercised according to law. T follow
the decision of Kearney D.C.J. in John Cybula v. Nings
hgencies Pty. Ltd. {(29) and fix a rate of four percent
for both economic and non-economic loss calculated from
the date of issue of the writ to today, as follows:

Past pain and suffering etc. K 6,000.00
Past cut of pockets 1,555.00
Past loss of income 15,012.33 K22,567.33
4 percent thereon - 6.3.80-~ 3.7.81 X1,200.00

There will accordinaly be a verdict of k52,533,332
from which by agreement is to be daducted K995.01)
alraady paid under the provisions of the YHorkers
Compensation Act.

There will be judgment for the plaintiff for ¥51,538.33.

I order the defendant to pay the nlaintiff's costs.

Aprlication has beeﬁ‘made cn behalf of the plaintiff feor-a
certificate for overseas counsel. The only ground advanced in
support of the applicaticn is that liability was in issue at the
time of delivery of the brief. This is an insufficlent ground -
and the applicatioﬁ is refused.

(29) TUnrepcerted Mational Court Judment N290 dated 223 April 1981
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