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BETWEEX: AUGUSTINE OLEI 

P l a i n t  i f  f 

AND: TYE PROVINCIAL LAND COURT 
AT PORT MOTESBY 

F i r s t  Defendant  

AND: WALI?%J LOFE??A 

Second Defendan t  

AND: EDWARD IORIVF 

T h i r d  Defendant  

AND: 9UF GOROGO 

F o u r t h  Defendant  

0 . 5 .  No. 31 o f  1984  

Leave was g r a n t e d  t o  a p p l y  f o r  j u d i c i a l  r e v i e w  ;- 

(l)  

And; 

( 2 )  

By A u p u s t i n e  O l e i  o n  b e h a l f  o f  t h e  Y i g u l  and Xambabu c l a n s  

f o r  a n  o r d e r  i n  t h e  n a t u r e  o f  C e r t i o r a r i  t o  remove t o  t h i s  

c o u r t  a n d  q u a s h  a d e c i s i o n  o f  t h e  P r o v i n c i a l  Land Cour t  a t  

P o r t  Moresby c o r ~ c e r n i n q  l a n d  known. a s  Vanapa E a s t  c o n t a i n i n g  

a b o u t  1 2 , 0 0 0  a c r e s ,  shown on map 3/115A Rrown-Vana?a, 

C e n t r a l  D i s t r i c l : ,  D e p a r t m e n t  o f  F o r e s t s  ( F o l .  24 District 
Land C o u r t  f i l e  1 9 6 8 / 4 9  Vanapa S a s t ) .  T h e  l a n d  i s  a l s o  

d e l i n a t e d  i n  r e d  on an u n t i t l e d  map a t t a c h e d t o  t h e  d e c i s i o n  

o f  Commissioner  F . 9 .  J o n e s  d a t e d  20 Augus t  1 9 6 8  (Fo1 .35  

o f  Land C o u r t  f i l e ) .  

. . 

By Edward I o r i v e  o n  b e h a l f  o f  t h e  K c n e r i  Group f o r  a n  .~ , 
o r d e r  i n  t h e  n a t u i e  o f  p r o h i b i t i o n  direh;ei¶ t o  the ,Land . 

' '  

T i t l e s  Commission t o  n r o h i b i t  t h e  h e a r i n g  o f - a n  a p p e a l  

f r o m  t h o  d o c i s i . q n  o f  F . n .  .Tones nf 7 n  A u q u s t  l q K R  c o n c e r n i n g  

t h e  l a n d  kiowr. a s  Vanana r 3 s t ,  m ? v i o u s l y  d e s c r i b e d ; '  
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O.S. No. 31 o f  1984  

R e a l  P ~ o p e r t y  - J u r i s d i c t i o n  o f  Land T i t l e s  Commission 

v i s  a v i s  P r o v i n c i a l  Land C o u r t  

P e r o g a t i v e  W r i t  - C e r t i o r i  - P r o v i n c i a l  Land C o u r t  - 
To remove a n d  q u a s h  - Review u n d e r  s . 3 4  Land T i t l e s  

Commission Act - J u r i s d i C t i o n  n o t  t r a n s f e r r e d  by Land 

D i s p u t e s  S e t t l e m e n t  A c t  1 9 7 5  

0 . 1 E  N a t i o n a l  C o u r t  R u l e s  - meaning  o f  ' s u f f i c i e n t  

i n t e r e s t  ' c o n s i d e r e d  

L e g i s l a t i o n :  

Land T i t l e s  Commission Act 1962  S e c t i o n  34 

Land D i s p u t e s  S e t t l e m e n t  A c t  1 9 7 5  S e c t i o n s  62,  75 

Land A c t  Ch. 1 8 5  S e c t i o n  7 4  

R e v i s i o n  o f  Laws Act 1 9 7 3  S e c t i o n s  6 ,  7  E 9 
C a s e s  c i t e d :  

I n  re P o r t i o n  56 Morobe (1971-2)  P.N.G.L.R 

D e n t r y  v .  S t o t t  ( 1 9 4 7 )  V.L.R. 462 



Pursuan t  t o  t h a t  l e a v e ,  August ine  O l e i  commenced proceedings 

f o r  j u d i c i a l  review.  

AS bo th  a r e  i n t e r r e l a t e d ,  argument was heard on t h e  f i r s t .  

It is  n e c e s s a r y  to g i v e  some background of t h e  p rev ious  

w c e e d i n g s  o v e r  t h i s  l a n d .  I n  1966,  pu r suan t  t 3  s . 8 2 ,  (now s . 7 4 )  of 

t h e  Land A c t  Ch. 185 ,  t h e  t h e n  T e r r i t o r y  Adminis t ra t ion  a p p l i e d  t~ t h e  

Land T i t l e s  Commission f o r  t h e  appointment  of a l  agen t  on behal f  of 

owners t o  f a c i l i t a t e  pu rchase  of l a n d .  A f u r t h p r  a p p l i c a t i o n  was made 

under  t h e  same s e c t i o n  i n  1968 t o  de te rmine  ownership of t h i s  l and  and 

'of  i n t e r e s t s  t h e r e i n  i n c l u d i n g  ownership  of t h e  t imber  t h e r e o n ' .  

A f t e r  due p u b l i c a t i o n ,  t h i s  l a te r  a p p l i c a t i o n  was determined by 

Commissioner Jones  on 20 August 1968 who held  t h e  Koneri Group was 
L 

t h e  owner of t h e  l a n d  and of t h e  r i g h t s  and i n t ~ r e s t s  t o  t h e  t imber 

t h e r e o n .  

Bue Gorogo of t h e  Varu c l a n  r e q u e s t e d  a review of t h i s  d e c i s i o n  

under t h e  p r o v i s i o n s  of s . 3 4 ,  t h e  Land T i t l e s  Commission Act 1962. 

The r ev iew commenced on t h e  21 February  1972 and was adjourned f o r  

S e n i o r  Commissioner Kimmorley ' t o  t a k e  evidence and make e n q u i r i e s  

on b e h a l f  o f  t h e  Review T r i b u n a l ' .  T h i s  was done  i n  1 9 7 2  but  t h e r e -  

a f t e r ,  n o t h i n g .  

On 5 June  1975 ,  new l e g i s l a t i o n ,  The Land Disputes  Set t lement  

Act, Ch. No. 45 became o p e r a t i v e .  T h i s  provided t h a t  d i s p u t e s  

conce rn ing  customary l a n d  be s e t t l e d  o r  determined in  accordance with 

new machinery p r o v i s i o n s  and c o u r t s  est? .bl ished under t h e  Act. I t  

p rov ided  a sys tem of med ia t ion  and agreement  through l a n d  med ia to r s ,  

t h e  h e a r i n g  of d i s p u t e s  a s  t o  i n t e r e s t s  i n  land by Local Land Courts  

and an a p p e a l  j u r i s d i c t i o n  i n  a  P r o v i n c i a l  Land Cour t .  The Act,  a s  

p r i n t e d  i n  t h e  Revised  L a w s ,  u s e s  d i f f e r e n t  wording and omits  ' P a r t  

V 1 1 1  - T r a n s i t i o n a l ' .  I n  argument ,  t h e  1 9 7 5  Act was used. I: am 
unab le  t o  comment on t h e  ommissions, but  presume P a r t  V 1 1 1  was omi t ted  

because  it was though t  t o  have e x p i r e d  o r  have had i t s  e f f e c t  o r  been 

super seded  - see s . 6  Rev i s ion  o f  L a w s  A c t  1 9 7 3 .  Sec t ion  7 of t h a t  Act 

presumably h a s  been a v a i l e d  of t o  e d i t  s . 6 4 ( 2 ) ,  now s . 6 6 ( 2 ) .  S u f f i c e  
. t o  s a y  t h a t  on 5 June 1975,  t h e  o r i g i n a l  wording and t r a n s i t i o n a l  

p r o v i s i o n s  a p p l i e d .  They a r e  e s s e n t i a l  t o  t h e  r e s o l u t i o n  

of t h i s  a p p l i c a t i o n .  The  authors o f  t h e  Revised Laws are not  perrni~t tee 

by t h e  Rev i s ion  Act t o  make 'any change in  the  subs tance  and e f f e c t  of 

any law . . . ' ( 5 . 9 ) .  Th i s  cou ld  b e .  t i e  c a s e  when a u o t i n ?  from C h . % . ~ : .  



I n  t h i s  judgment, I w i l l  r e f e r  t o  t h e  Land Disputes  S e t t l e m e n t  Act i n  
i t s  e a r l i e r  form a s  t h e  a p p r o p r i a t e  l e g i s l a t i o n .  

The Act a f f e c t e d  t h e  j u r i s d i c t i o n  of t 3 e  Land T i t l e s  Commission 

i n  two r e l e v a n t  ways;- 

(1) Under s . 6 4 ,  on t h e  e s t a b l i s h m e n t  of a Local Land Court ,  th(2 

Commission ceased  t o  have j u r i s d i c t i o n ,  s u b j e c t  t o  t h e  

p r o v i s o  i n  s . 6 4 ( 2 )  which exempts ' a p p l i c a t i o n s  under s . 8 2  

o f  t h e  Land Act 1962,  ( s . 7 4  Ch. No. 1851,  'pending b e f o r e ,  

o r  subsequen t ly  made t o  t h e  Land T i t l e s  Commission'. 

( 2 )  Under t h e  t r a n s i t i o n a l  p r o v i s i o n s  i n  s . 7 5 ,  an a p p l i c a t i o n  

under s .34  o f  t h e  Land T i t l e s  Commission Act 1 9 6 2  ' f o r  a  

review o f  a d e c i s i o n  g iven  i n  r e l a t i o n  t o  a  d i s p u t e  t o  

which t h i s  Act a p p l i e s  o v e r  o r  i n  r e l a t i o n  t o  l a n d '  pending 

a t  t h e  time of t h e  e s t a b l i s h m e n t  o f  a Local Land Court ,  

l a p s e s  and is  'deemed t o  be and h a s  t h e  same f o r c e  and 

e f f e c t  as a  d e c i s i o n  of t h e  Local  Land Court g iven  on t h e  

day i n  which t h a t  c o u r t  was e s t a b l i s h e d ' .  

On t h e  28 June  1975,  Bue Gorogo was adv i sed  by t h e  S e c r e t a r y  of 

t h e  Lcnd T i t l e s  Commission o f  t h e  new Act's o p e r a t i o n  and t o l d  how he 

cou ld  a p p e a l  Commissioner J o n e s '  d e c i s i o n  i n  t h e  D i s t r i c t  Land Cour t .  

He lodged  a n o t i c e  of a p p e a l  on 16  January  1976. However, t h e  then  

Chief  Commissioner c o n s i d e r e d  t h a t  t h e  j u r i s d i c t i o n  of t h e  Commission 

w a s  p r e s e r v e d  i n  t h i s  c a s e  by s . 6 4 ( 2 )  and s e t  t h e  review down f o r  

h e a r i n g .  Because of h i s  p r i o r  a p p e a m n c e  on beha l f  of t h e  Varu c l a c ,  

he  d e c l i n e d  t o  hea r  t h e  review and i t  was adjourned s i n e  d i e  on t h e  

6  A p r i l  1 9 7 8 ,  pending appointment  of a Deputy Chief Commissioner. 

The m a t t e r  d i d  no t  proceed.  I n s t e a d ,  on 5  October 1383, t h e  D i s t r i c t  

(now termed P r o v i n c i a l )  Land Court hea rd  Bue Gorogo's review a s  an 

a p p e a l  and on 7  October 1983,  d i s m i s s e d  i t  and a f f i rmed  t h e  d e c i s i o n  

o f  Commissioner Jones .  

Meanwhile,  on 2 December 1980,  August ine O l e i  made a p p l i c a t i o n  

under s . 1 5  of t h e  Land T i t l e s  Commission Act f o r  ownership of Vanapa 

~ a s t  t o  be  de te rmiped .  T h ' e  a p p l i c a t i o n  i s  numbered 1968/48.. 1 d o ' '  

n o t  know t h e  s i g n i f i c a n c e  of t h i s .  (The ma t t e r  detemnined by 

Commissioner J o n e s  was No. 9 7  of 1 9 6 8 ) .  



A t  t h e  t ime  o f  t h i s  a p p l i c a t i o n ,  t h e  Commission s imply  had no 

ju r i sd ic t . i on  ( a s  p m i o u s l y )  under s . 1 5  ' t o  hear and de te rmine  a11 

d i s p u t e s  concerning and c h i p s  t o  t h e  ownership by n a t i v e  custom of ,  o r  

t h e  r i g h t  by native custom t o  u s e  any  l a n d ,  water o r  r e e f ,  inc luding a  

d i s p u t e  as t o  whe the r  any l a n d  is  o r  is n o t  n a t i v e  land . . . l .  

T h i s  a p p l i c a t i o n  i s  t h e  first t i m e  t h e  g m u p  r e p r e s e n t e d  by 

M r .  O l e i  a s s e r t e d  an  i n t e r e s t  i n  t h i s  l a d ,  d e s p i t e .  t h e  w e l l  p u b l i c i s e d  

and l o n g  drawn o u t  p roceed ings  r e g a r d i n g  ownership of it. Trom t h e  

s tar t ,  t h i s  has  n o t  been an  i n t e r  c l a n  d i s p u t e ,  i t  h a s  been an  i n q u i r y  

i n i t i a t e d  t o  d e t e ~ m i n e  ownership  v i s  a "is t h e  A d m i n i s t m t i o n ,  f o r  

pu rposes  of a s c e r t a i n i n g  a  p r o s p e c t i v e  vendor .  It has n o t  been a d i s p u t e  

brought  under s . 1 5 .  Mr. O l e i  h a s  n o t  been a  p a r t y  t o  proceedings  i n  t h e  

Commission o r  i n  t h e  D i s t r i c t  Land Cour t .  The proceedings  were a t  t h e  
.- a p p e l l a t e  s t a g e .  A i s  i n t e r e s t  h a s  n o t  been a s s e r t e d  a t  any ~ e l e v a n t  

t ime  s e t  o u t  i n  e i t h e r  Act .  

I f  t h e  Land D i s p u t e s  S e t t l e m e n t  A c t  a p p l i e s ,  t h e  q u e s t i o n  of 

ownersh ip  is now c o n c l u s i v e l ~  de te rmined  (See s . 6 1 ) .  I f  t h e  Commission 
s t i l l  h a s  j u r i s d i c t i o n  t o  review,  an  a p v l i c a t i o n  has  n o t  been made with-  

i n  t h e  r e l e v a n t  t i m e  and a l  a n p e a l  t o  t h e  "a t iona l  Cour t ,  presuming 

grounds e x i s t ,  c o u l d  o n l y  b e  brought  now with l e a v e ,  s e e  s . 3 4 ( 1 )  and 

s.38(1AA) r e s p e c t i v e l y  o f  t h e  k n d  T i t l e s  Commission Act. No a p p l i c a t i o n  

h a s  been made t o  t h e  Na t iona l  C o u ~ t  t o  d a t e .  

No twi ths t and ing  t h e  g r a n t  of l e a v e  f o r  t h i s  a p p l i c a t i o n ,  i t  appears  

t o  m e  t h e  q u e s t i o n  o f  ' s u f f i c i e n t  i n t e r e s t '  t o  mainta in  i s  p roper ly  . 
.- r a i s e d  on t h e s e  f a c t s .  An o r d e r  i n  t h e  n a t u r e  of c e r t i o r a r i  i s  an 

a p p r o p r i a t e  remedy where i t  is  a l l e g e d  t h e  l and  c o u r t  made a  d e c i s i o n  
wi thou t  j u r i s d i c t i o n ,  b u t  t h e  g r a n t  i s  d i s c r e t i o n a r y .  A l l  t h e  a p p l i c a n t  

can s a y  i s : -  ' I  am n o t  a  p a r t y  t o  t h e s e  proceedings,  bu t  I c la im an 

i n t e r e s t  i n  t h e  l a n d ,  t h e  s u b j e c t  of t h e  proceedings.  I a s k  t h a t  t h e  

ownership  o r d e r  of t h e  l a n d  c o u r t  be que.shed a s  it a c t e d  wi thout  

j u r i s d i c t i o n .  T h i s  may enab le  me i n  some way t o  be heard in  ano the r  

c o u r t  o r  t r i b u n a l  which has  j u r i s d i c t i o n  t o  determine ownership ' .  
. ~ 

I t  seems t o  me t h e  ' s u f f i c i e n t  i n t e r e s t '  of t h e  a p p l i c a n t  cannot be 

d i s s o c i a t e d  i n  t h i s  i n s t a n c e  from h i s  s u b s t a n t i v e  argument on 

j u r i s d i ' 6 t i o i .  g u t  b e f o r e  I c o n s i d e r  i t ,  ~ h e ~ & e m e . ; c o u r t  -- P r a c t i c e '  - ' 

(1982)  Vol.1 I.H. J a c o b s  ( F d . )  commenting on the  Engl ish  p r a c t i c e  on 

which 0 . 1 6  of t h e  Na t iona l  Court Rules  is  based saps  a t  p . 8 7 5 ;  



'The q u e s t i o n  o f  what is a  " s u f f i c i e n t  i n t e r e s t  i n  
t h e  m a t t e r  t o  which t h e  a p p l i c a t i o n  r e l a t e s "  appea r s  
t o  be a  mixed p u e s t i o n  o f  f a c t  and law: a q u e s t i o n  
of f a c t  and d e g r e e  and t h e  r e l a t i o n s h i p  between t h e  
a p p l i c a n t  and  t h e  m a t t e r  t o  which t h e  a p p l i c a t i o n  
r e l a t e s ,  hav ing  r e g a r d  t o  a l l  t h e  c i rcumstances  of 
t h e  c a s e .  The t e rm " i n t e r e s t "  shoulG perhaps  no t  be  
g iven  a  narrow c o n s t r u c t i o n ,  bu t  should be regarded 
a s  i n c l u d i n g  any c o n n e c t i o n ,  a s s o c i a t i o n  o r  i n t e r -  
r e l a t i o n  between t h e  a p p l i c a n t  and tYe m a t t e r  t o  
which t h e  a p p l i c a t i o n  r e l a t e s ' .  

I t  was s u b m i t t e d ,  I view, a person w i ~ h  ' s u f f i c i e n t  i n t e r e s t '  a s  

a ' p e r s o n  a g g r i e v e d ' .  These l a t e r  words appear  i n  s . 5 5 ( 1 )  of t h e  

Land D i s ~ u t e s  S e t t l e m e n t  Act whereby such a  ps r son  may a p p e a l  a  Local  

Land Cour t  d e c i s i o n  t o  t h e  D i s t r i c t  Land Court .  It i s  because Vr.Olei 

i s  a g g r i e v e d  by t h e  d e c i s i o n ,  he has s u f f i c i e n t  i n t e r e s t  t o  b r i n g  t h e  

p r e s e n t  a c t  ion.  
.-- 

These words were c o n s i d e r e d  i n  I n  Re P o r t i o n  5 6  Morobe (1971-2) 

P.N.G.L.R. 4U2 i n  r e l a t i o n  t o  t h e  a p p e a l  p r o v i s i o n s  in  t h e  Land T i t l e s  

Commission Act.  What emerges from t h e  c a s e  acd from t h e  a u t h o r i t i e s  

c o n s i d e r e d  i s  t h a t  a  person need n o t  have been a  p a r t y  t o  t h e  e a r l i e r  

p r o c e e d i n g s  t o  be  a g g r i e v e d .  I n  t h a t  c a s e ,  a  f i n a l  o r d e r  r e s t o r i n g  

t i t l e  t o  t h e  then  Admin i s tpa t ion  was made. An a p p e a l  was lodged on 

beha l f  o f  c e r t a i n  landowning groups  who were no t  p a r t y  t o  t h e  

r e s t o r a t i o n  p roceed ings  bu t  who now c la imed ownership. Approving 

Den t ry  v .  S t o t t  (1947) V.L.R. 462, F r o s t  S .P .3 .  concluded; 

' . . . t h e  v i l l a g e r s  i n  t h i s  c a s e  f a l l  w i t h i n  t h e  
e x p r e s s i o n  "a pe r son  aggr ieved"  as being persons  

-. - who a r e  r e a l l y  and d i r e c t l y  i n t e r e s t e d  i n  t h e  
p roceed ings  a s  t h e  e f f e c t  o f  t h e  f i n i l  o r d e r  was 
t o  d e p r i v e  them of t h e  r i g h t s  t h e y  claimed t o  
ownership and p o s s e s s i o n ' .  

I t  m u s t  be  borne  i n  mind t h a t  t h i s  c o u r t  is not d e c i d i n g  t h e  

q u e s t i o n  of ownership .  Mr. O l e i  and h i s  group have a  number of 

h u r d l e s  s t i l l  t o  n e g o t i a t e ,  hence t h e  importance of t h e  j u r i s d i c t i o n  

argument 

The j u r i s d i c t i o n  of t h e  Commission confe r red  by s.15 (de te rmina t ion  

o f  d i s p u t e s )  and s.15A ( i n t e r i m  o r d e r s  of Local Cour t )  of i t s  a c t ,  

c e a s e s  i n  r e l a t i o n  t o  l a n d  t o  which t h e  L a n d D i s p u t e s S e t t l e m e n t  Act - .~ 

( t h e  d i s p u t e s  Act )  a p p l i e s  - s e e  S ;  6 ~ ( l ) .  ' D i s p u t e s ' ,  ' l a n d '  and 

' p a r t y f  a r e  d e f i n e d  i n  ~ s . 2  and i t  becomes c l e a r  t h e A c t  was in tended 

t o  c o v e r  t h e  f i e l d  o f  i n t e r  an4 i n t r a  c l a n  d i s p u t e s  over customarv 

l a n d .  Ry s . F 4 ( 2 ) ,  t h e  Commission's j u r i s d i c t i o n  under s . 8 2  (now s .74)  ' .  



of  t h e  Land Act is r e t a i n e d  f o r  a p p l i c a t i o n s  'pending b e f o r e  o r  

s u b s e q u e n t l y  made'. This  i s  an  e n t i r e l y  d i f e r e n t  type  of ' d i s p u t e '  

and I u s e  t h a t  word a d v i s e d l y .  

The Land T i t l e s  Commission i s  s t i l l  i n  e x i s t e n c e .  A s e r i e s  o f  

a p p e a l  p rocedures  a r e  p rov ided  f o r ,  s e e  s .34  and s . 3 8  of t h a t  Act. 

These p r o v i s i o n s  a r e  s t i l l  o p e r a t i v e .  I t  i s  submi t t ed  t h a t  a  ma t t e r  

p r o p e r l y  b e f o r e  t h e  Commission p r o p e r l y  remains t h e r e  through a l l  

a p p e l l a t e  s t a g e s  as w e l l .  T h i s  argument is b les sed  wi th  common 

s e n s e ,  o t h e r w i s e  a m a t t e r  commences b e f o r e  the  Commission and then  

i s  t r a n s f e r r e d  t o  t h e  P r o v i n c i a l  Land Court  f o r  review a s  i t  i s  

'deemed t o  be . . .  a  d e c i s i o n  of t h e  Local  Land Cour t '  - see  s .75  of 

t h e  d i s p u t e s  Act.  But a  s . 8 2  m a t t e r  is n o t  one f o r  t h e  Local Land 

Couct - it i s  s imply  no t  a  m a t t e r  t o  which t h e  d i s p u t e s  Act a p p l i e s  

and  canno t  become one a t  an a p p e l l a t e  s t a g e .  The d i s p u t e  s e t t l e m e n t  

p r o z e d u r e  of t h i s  Act i s  seemingly  n o t  des igned f o r  t h e  s i t u a t i o n  

env i saged  by s , 8 2  a p p l i c a t i o n .  

B u t ,  i s  t h e r e  a c o n f l i c t  between s . 7 5  and s . 6 4 ( 1 )  and ( 2 )  of 

t h e  d i s p u t e s  Act? I have been r e f e r r e d  t o  the  fo l lowing  passages  

i n  Xa l sbury  4 t h  Ed. para .872; -  

'Thus a s t a t u t e  should  be c o n s t r u e d  as a whole s o  as, 
s o  f a r  as p o s s i b l e ,  t o  a v o i d  any incons i s t ency  o r  
repugnancy e i t h e r  w i t h i n  t h e  s e c t i o n  t o  be cons t rued  
o r  a s  between t h a t  sec tLon and o t h e r  p a r t s  of t h e  
s t a t u t e .  The l i t e r a l  meaning of a  p a r t i c u l a r  s e c t i c n  
may i n  t h i s  way be extended o r  r e s t r i c t e d  by r e f e r e n c e  
t o  o t h e r  s e c t i o n s  and t o  t h e  g e n e r a l  purview of t h e  
s t a t u t e .  Where t h e  meaning of sweeping g e n e r a l  words 
is i n  d i s p u t e ,  and i t  i s  found t h a t  s i m i l a r  express ions  
i n  o t h e r  p a r t s  o f  t h e  s t a t u t e  have a l l  t o  be  sub jec ted  
t o  a  p a r t i c u l a r  l i m i t a t i o n  o r  q u a l i f i c a t i o n ,  i t  i s  a  
s t r o n g  argument f o r  s u b j e c t i n g  t h e  express ion  i n  
d i s p u t e  t o  t h e  same l i m i t a t i o n  o r  q u a l i f i c a t i o n ' .  

And pa ra .  875; 

'Whenever t h e r e  is a g e n e r a l  enactment i n  a s t a t u t e  
which, if taken  i n  i t s  most comprehensive s e n s e ,  
would o v e r r i d e  a  p a r t i c u l a r  enactment in  t h e  same 
s t a t u t e , ' t h e , p a r t i c u l a r  enactment  must be o p e r a t i v e ,  . '  

and t h e  g e n e r a l  enactment  must be taken t o  a f f e c t  
o n l y  t h e  o t h e r  p a r t s  o f  t h e  s t a t u t e  t o  which it  
may p r o p e r l y  app ly .  T h i s  is  merely one a p p l i c a t i o n  
o f  t h e  maxim t h a t  generi ' .  t h i n g s  do nor  de roga te  
from s p e c i a l  t h i n e s ' .  



R e l i a n c e  upon t h e s e  c o n s t r u c t i o n  a i d s  t o  i n t e r p r e t a t i o n  enab les  

t h e  s e c t i o n s  t o  b e  r e c o c c i l e d .  To change from one j u r i s d i c i o n  t o  

a n o t h e r  urged by M r .  C o ~ d y  a s  t h e  p r o p e r  i n t e r p r e t a t i o n  is not  one 1 

can a c c e p t .  I n  my view, s .75  is a g e n e r a l  p r o v i s i o n ,  i t  t a k e s  c a r e  of 

t h e  l i k e  m a t t e r s  i n  which t h e  Commission's j u r i s d i c t i o n  has  ceased  but 

i t  d o e s  n o t  a p p l y  t o  s .64(2)  m a t t e r s .  

There  is one  furtY.er a rgument  on j u r i s d i c t i o n .  The d e c i s i o n  of 

t h e  P r o v i n c i a l  Land Court d i s p o s i n g  of t h e  Review/Awpeal was given by 

Mr. Lofena s i t t i n g  a s  t h e  P r o v i n c i a l  Land M a g i s t r a t e .  A s  he a c t e d  in  an 

a p p e l l a t e  c a p a c i t y ,  h i s  a c t i o n  c o n t r a v e n e s  s . 4 8 ( l ) ( b )  of t h e  d i s p u t e s  

A c t ,  which r e q u i r e s  t h e  c o u r t  t o  be  c o n s t i t u t e d  by t h r e e  P r o v i n c i a l  

Land M a g i s t r a t e s .  

. .. M r .  Lofena h a s  sworn a n  a f f i d a v i t  saying  t h a t  he  had no t i ced  

Mr. O l e i ' s  i n t e r e s t  ( t h e  s . 1 5  A p p l i c a t i o n )  on t h e  c o u r t  f i l e  but  f a i l e d  

t o  n o t i f y  him of t h e  p m c e e d i n g s .  Ye would hzve al lowed Mr. O l e i ' s  

r i g h t  o f  appea rance  and h e a r i n g .  

I have come t h e  l o n g  way around.  Whilst  I have doubts  about  

Mr. O l e i ' s  c l a i m s  t o  ownership on t h e  l i t t l e  t h a t  i s . b e f o r e  me, never the-  

l e s s ,  t h e r e  is  some i n t e r e s t  and h i s  s t a n d i n g  is enhanced by the  s t r e n g t h  

o f  t h e  j u r i s d i c t i o n  argument.  I conclude  t h a t  t h e  s .34  Review cennot 

be de termined by t h e  P r o v i n c i a l  Land Court and I g r a n t  t h e  o r d e r  a s  .asked. 

Orde r :  

(1) Proceed ings  i n  t h e  P r o v i n c i a l  Land Court P o r t  Moresby 

e n t i t l e d  No. 1.968/48 Vanapa East be  removed t o  t h e  

N a t i o n a l  Cour t .  

( 2 )  The Dec i s ion  of P r o v i n c i a l  Land Magi s t r a t e ,  Kwalimu Lofena 

g i v e n  on t h e  7 October  1983 concerning  Vanapa East  i s  quashed. 
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