THE KING o e ERRBERT CRLINGTCN CLARK o
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The' accused in this case, HERBERT EQFINQTGK CLARK,
okl g ueiofe'this Cﬁﬁﬁt'éha?g@ﬁ thal beg the sald HFERBERT
SDLINGTON “JARF on or about the 24th da vy of larah 19ﬂ9 in the

3 . .
Territory Of New Guines unlawfuﬁlv and 1nd@eeﬂt1y dealt with
+

e .
oA JUﬁTIv“a giri undge the ape of ”,'yeqrq¢ +
" Itiis dwportent, ds will be later ‘secn, to note that

[ . . - o . . .
this charge 1s one under Secticn 216 of the Criminal Coda.
“he; accused, who i3 represeanted By ¥r. Ddley Jones of

Counsel, hag ploaded Hod Guilty® to' the charge, thus throning

uport the Crown the bucden of nroving overy elemont of the

1

vifence charged beyond a reasonable doubb. If-the Crown fails
to .attain th«% high stendard of prcﬁfg'it fails to overthrow

the strang'crw;umpti@h of ipnocence raized in favour of every

acousad eréon and the accused ig entitled fo the heneflt of
v

the doubi 3& to his acgul ttal. It is noceggary to bhaay in
wingd that ii'someﬁimaﬁ happ&ns that an aceused perscn may glve

[ON

an accountd ﬁlsbe?;ﬂgem Ty the Lo ury and still vaise a sufficient

deubt to qeguxe hiig acqulmtalo

ChaygeS of the nresent notud Yo ara notoriously ea‘v to
rnke and @if?icnit to refute. Counsel for the defence ha

nroperly aJdWh the attentlen of the Court to the rule of nractice
I

under whichjﬁ&dges lnvariably warn jurles of the danger of
s ) A .
copvieting plthout corroboration whero the -katter conplained of
. - o iy
is an offence of g serual nature ageinst a foemale and-it ig

dcubly necebga?y to issue such a vierning where the fenmale
| .
concerned é Yery young werson, as’ is the cage here:

R . . i . L

Coué sel further drew stbehtion to the Faeh thet the
; [
[

evidence of an accompliicea is u‘5pCP - Baoticn 632 of the
Criminal Codg - aroviding Lhat & parson cannot he convicted on

ihe uncorroborated testimony of an accemnmiicy or accomplices.

£9

LET RN




Saction 1 ¢F the (.C. de“imin? ”Ehamﬁfobaﬁacsd avidence.t

Tn dctc?m?ﬂiﬂg vhathar nhere is ecorroboration it is to be

nctea’that‘it~is~a nattar TOT the judge to debermlns whether

the tacts géuld ésnstlfute corroberation’and a mdtter for the

.

Jury to-dotermine whether c 1@ Tacts"do @@ﬁatitnta'ebpreboratioﬂo
4 i
Before coming to the facts of the. prasent.case it iz
declrable to advert to sections’ & and 7ofothe Criminal Codg

Admendmenﬁiﬁrdiﬂance 1923m1939 e T READS

Pur ﬁuant o Lho%@f%éc%ioms’lfdétérmine That: DU the
k .
plrl noned ih,fh@ indioty ent 1z a nstive. girl under the age of
\

17 years, ‘1”hr medicsl L timony - satisfics e that che ig a girli

.. '11‘1 . i . a ) L0 * 5
Sowho has'nat”yat reachedlbubertyu- In-viow of these.conclnsions

Hit beecmesiﬁhneeeqsaﬂv fé%“me*ﬁO‘deak*#iﬁh the standard: of proof

. referable to:nhe part 1cuinf lgsue of puberty..  The evidence

)

catisgfies méfalso that sha“iu vergo inkacis ;- & Tacet not disputed
'by the dafedda. - N ' ' ST
N | . 1

Muchiof the evidenck . in the' case 1% not in' diepute.

The accused patrel officer in the seavieefofrﬁhefﬂdministra%ion
of the Territory was on patrol, when 1t came to his motice that
a
a fev coceanvbs hed been taken without persission from a. - :

plantatione';wﬁaving learnt that some children wove - said to ba
_respo&sibl@:ﬁe dotaliled Congtable TUVA to bring them to him.
 }Accoréiﬁg1y ;ons%able'£UVAiﬁent o RUSA Village snd got DUINT
?fénd ancther ‘@mpll gird FORL and four! young boys. and brought them
“:Lo HTTEIRUEGA, whera the accused was, reaching there on the 23pd

larch, 1949,% 5 =
1. .
! N .
la way to NITHENGA a sinister 1ncﬁdon*'eccvrrcd$ the

" ow *iﬁf_

3

) |-
CLuluail APGNQE%mo «ceompaQ1@d TUVA szid to WIVA Lhﬁb hﬁ alghs

sleew with thﬁ ‘girt JHQVYQ who iz aged: bpbvoem 12 '@nd 13 yea

bhul TUVA daelﬂmeﬁ and afterjleaving the Mlage76§*KAHI§van

ronte to NIUUENGA  APOH saié‘t&=?ﬂ?ﬁg%”ﬂy'aﬁd by we will take the

Hary to T, Giarkw (& ho senze of taking her wo hio for en

lwmcoral purposa) o It is“interesting $0 note ThELTPIVA than

raplied - "Ha ig net a Qompamy?maste?n'r 3?'fa no L'ii -fashiocn,®
i ;

Cn arﬁiij ﬂb'dTU PI&ﬂ the geeusod intovviewed the

suapeets ‘and | LL ‘had then become late and time-for tHeé evenin
1 i :

1
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< he 7t lﬂ x"(‘*i«h.d?t,.

The three police snd the children viers assi gnem GO

hé]bolice quarters, The police hou bejng a smali room about

Other V111age O?fLCLal assume reupOHSL&fi.* Sor the girl DUBWI,

an'crphan, Jn tho presence and hearing of olbhers asked the

ccused If 4id

eula be a1l right if he aend DUMYI slept in the

| S
Ly

liap', house Hg-the police quarters wers full upes Theaceused | |
qi?
|

nswered ”Y ! e o R

Thm GVlGLnCe ggha bl]wh@ that APON "and DRI avrived at

-iho Kiap's ﬂDHSS accmrdinglysbetwmen 7 and 8, though DUMWI

estificd nhaﬁait"was in the widdle of the night that she vwent
o the Kianisg hou«en {one.rowm)n On arrival the accused was

seated al his iabLo “oad1n§ Qnd apparently took Little hesd of

- the two wvis itors. - The girl made up her bed {ag.for as the
ﬁfpossession of cone blanket re Qﬁlrcd it} and. lay down in the. corner

cwopponite to where fthe acchsed,b“ﬁ nis boed made up stralght on a
I Ti

1

grovnd sheet on the baubvo floor. APOH tallked a 1ittle to the

caccused and then gald thalt he'wished %o sleap vhereuncn he went

YEril

Fover and sharaed DA s blanked.

The accused got undressed and into his night attire which

conslgted of alpalr of "hospifal' patiern; Ppyiama trousers, vhat

“he Limsedlfl des@ribes o8 = vald blanket folded and viound round

his niddie. . Thio blanket was a dark blue ovr black materisl and

58 ONa The :accused put out the mwrricans lamp

coand went €0 baq smoking a clgsrette.
Pt |

I'am.léft'in no doubt thav on the night in question .
(the‘rcem'haviﬁ¢ 1o windoés-and there being noO.moony} - vas as .
desceribad. “pltmb dark,.® ﬂ;- -

APLH taen swore that. tne acoused uaid him 1o ask the Heri,
if he (ths. accu sad) could kl&S har APOYN continued that he zpoke

twice tﬂ the gfﬁl without getting a reply but the third tis

fas]
&

dia reply and hﬂ got up went: OV?“ and btouched the sceused on the
! t . )

back ssving ”&et up, the Derijis all right.® A°ﬂ§ savs that the
m . '

accuSBd gobiupyivent over @nd got on top of the Merdi.and had.

1exua¢ iqteiceu?se vith her ﬂna that whilsh he did =o APON sald
rF

to him "Take iﬁ easy with "hEﬂﬁerp ond he raplied "Yeg.® | A
i ! W .

[
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shot was heard and the accused gob up from on tap of the girl

tp_Speak 10 a reporting pollceman and then raturnad to BO.on with
sexual sct. y

DUHHI?é account differsg She .says that APON. spoke to

T acoused ilfvt and thq a@ﬁer that @he;QGQQSed“cqme oyer got on

ol her, hﬁa iﬂ*ﬁiﬂoﬁf%€ with,her.causing herlsome vaginal

snd that . Lhcre #as an aetugl e i ion of seuen by the accused

vaginan ‘ this% Ehlo uent on_wne sava thatl ‘the Lu1ua$
GOme | yew £eet anay $he says that she cried = little.

the a@ts of inzereoufse by the,aeeused 88 & contlmuing
B . ’ i -t . : B : ’ h

* one Laking ﬁ?éc@ viien the thb LEE thFL - 8, uaxo i 1 divargence

{rom APON? g accouﬁt 0? Lwe aﬁt

She Les i?[ed tnut ;t was a cie&f

ahe sav the aceus ed tak@laff hlt 1aﬁ 1359 a &ar

nig hﬁ,with a moon and

. colourad.
and nLacefia haslde her hGLOT& engagi In the imtercoufse?
e gayy Lhut after that APDE had Intercourse with har,

Now APGF realising uha diff}ﬂﬂltv Df as E8b7¢?biﬁ £ owhat

: place bmbﬁeen the 1 Jﬁhul in the mﬁtﬁh davh_‘o equal to

“the occasion vnd on being pfe%SGd he

inaraﬁucﬂs a bizarre note,

wmnely o CUmmenta r From the i c1
I’ > A

88 to vhat the accused was doing

Fite her, Tel__ g APCH dﬁj 'he accused not to conbinne klsging

wer but io havc 3nbnrcour Wit h hew CAnd the accus rd then sald

)

“that he convoyeo the piri?s quuﬁPGMLﬁtﬁ 0 Clark

I think‘thvﬁ a jury pight consider suah.a“ecnvef sation SO

quulque asy nLL 10 be worthy of cfedences The ‘1?L DUIMTT is a W&fl

obsevved

;faupIOQCﬁJng Bubﬁfty and ﬁbvleufly_a glrlAwhoseﬂmindxia

with matters pertainlng to sex, Ghe makes exlravagant claims to

: sexval aﬁtentié? end I do not accept it as true that all the

o
.||‘

f po1ice ”nTavcd"lv1~n her as sha alleﬁesa . APmehimseif 18 accused

= by hpr of “playins“ with bef and aamrts_the_maﬁt@rﬁxﬁhough he now

}ﬁdeniec it and ewplann that he admitted it ln the Lower Court

””boc»uno he A&Jd g0.% It is.to say thc 1oa st a. leme explanation

cand one which would be unaec0p%ablr [O a Jury who had had tha
o '-.__ e . R M tr

T
bere£1% of observing the Luiua%9s demeanor,. which gaomed 1o me

Cthat of & crafty man. ;

-
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It g a watter that mgSL 1oigh gv“ﬂflw u?th A jnr thdL 5§}
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‘f;Lhe police, curious to know of the events of that night asked

L hext morningfghat had happgﬁed during the night between the Kiap
- and the Herd, and. APON replied FHothing.* In this case.too

T'ihero is no PVLdGnCG of any, cowplaint by.the girl DUMWI. It

a malter for reflociiOﬁ too, Lhat the pollcemsn who reported the.

. firing of theks&ot% almost . inmedlately after, itﬁ,discharge found
jffhe accused, ln his cwn bad, with APON. and DMWY sleeping

3iicgother9 amﬂ GbV¢Ou ly_na@hing,gppaxently.ﬁfcng at the Klap®

hCUf‘P

FN BT . . , L. ¢

ﬁt‘i :urged by the defence tha@ the fact tha;ntha‘girl is

3 virgo inﬁactahcgmpl@teiy falﬁifi@g hefhallegaﬁiogsg,but in this T

de not agr@e9ﬁ%hough a. Jury may W811 8QY . *hat:it iz a. ﬁqtber for

Cosurprlse thhu .the hymen romaineﬂ UnfUﬂbHTeﬁ in spite, oi the

a | ,
testimony on this point to assist us.

experiences alleged by DUMW[. . nfortunately we. have no medical

the position of YENGIN is curicus. He was the man

responaible for the report to the police at Lae. Hilz evidence

shews elther APON is a llar or he was bringing strong influance

U0 make éFGE{rﬁpext aspbont Qlarkn It is for gh@ jLFy to consider

vhether that influence was 40 cause a falase report or werely a

o true report, APON being reluctant to make because of his part.
k. g I

- If the pressure was merely ﬁo make a truthful repordt it

2, &

1g stranga

that he doas Doﬁ frankly adm?t it.
4 jurftwith,exp@?ience of the Lerriﬁﬁry nould find 1t
strange in & S¢ary such as has been préséﬁ%ed to the Court that
no nentlon haéjb@em meds alb ahy stage about "pay¥ for the girl
or hey ralﬁtiv?s and may askgihemselvea iz the vwhole story a
fabrication anﬁ this aspect dverlaokedu
3eafing in ﬁind Loo éhat the girl DUIRT was sleeping with
the Lulosl éP@h 8 Jury mighﬁéconsidar it ztranpge that the accused
shourld he ailered te haVe goﬁe cver Lo the glrl rather than the
glel belng gent over Lo nlme: I APOH is %o be believed the girl
3285 not averse %6 Clark?g ati&ntions and would therefore presumghly
héve heen content to alip o r in the pitch dark o the Kimpis

bed, Thosa are all matte:s*ier the jupry to rveflect unon.

How the accused was manifestly foollsh in aliowing the



-

-

jirl to sleep in the house and all officers coming to the Territory
should he made aware of the peril arising from such a course. He
has gone into the box and on cath fiatly denied the allegations
@ade against him. Evidence has been adduced as to his unblemished
character. 1 am mindful of the unsought testimonial te his general
reputation with native women expresse& b§ TUVA before the matter of
the alleged offence had actually occurred.

The accused hasrattempted to assign motives for the
accusation made against him, but I do not think it profitable to

inguire into them. 1In most cases 1T seems unlikely that it would be

possible to establish a motive. It would be a matier for conjecture and

that there might be some definite motive alleged by the defence is just -

a circumstance to weigh with the rest of the evidence.
; In this case I have formed as a jury a low estimate of the
credibility of the'maiﬁ_actors DUMWT and APONy and as a jury I can only
treat them as unreliable., The case for the Crown must of course rest
upon their testimony. I am therefore left in a reascnable doubt and

the accused is entitled to the benefit of that doubt.,

i .

Accused stand upe I find you NOT GUILTY and you ave discharged.

26/9/49.

e E.B. BIGNOLD.

ADJQ




