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This i s  an appeal from the D l s t r i c t  Court a t  Madang 

against an order made by t h a t  Court on the 26th October, 1953, awarding 

h e  hundred pounds (&loo.) compensation t o  be paid i n to  Court by the  

appellant within one week from t h a t  date  f o r  payment out t o  the  next- 

of& of t he  native labourer MAWICNSIAU. 

MAWICN died on the  18th September, 1953, and, although 

I have no evidence or achnission before me, I gather t h a t  it is alleged 

t h a t  h i s  death was due t o  a snakebite, suffered by him tha t  day, a t  

h i s  place of employment w i t h  the  appellant 

The order appealed against  was made under Section 83  

of the Native Labour Ordinance 1950-1953. 

Mr. Khke, who appeared f o r  the appellant, i n  opening, 

referred t o  what he called a preliminary problem and subnitted t h a t  

there  had been no legal  prweedings upon which an order could be made. 

It was only too c l ea r  f r m  the moterial before me, t o  

h i c h  I w i l l  r e f e r ,  t h a t  t he r e  had been no such proceedings, and I 

pointed out t o  him t h a t  it appeared to be a case f o r  correction by 

Writ of Cer t io ra r i  t o  quash r a the r  than an appeal. 

I called on Mr. Johnson, who appeared f o r  the respondent, 

upon t h i s  preliminary matter, and I was not  surprised t h a t  he expressed 

h i s  agreement t h a t  there had not  been any proper proceedings i n  t he  

D i s t r i c t  Court, and he informed me t h a t  he would not argue t h a t  the  

decision of t h a t  Court could be held on the informalmater ia l  before 

the ~ o w r t .  

H i s  in te res t ,  he s ta ted,  was t o  avoid a quashing of 

the decision of the D i s t r i c t  Court t h a t  would prevent the proper t r i a l  

of the issue as t o  whether the  injury t h a t  caused the  death of the  

labourer arose out of and i n  the course of h i s  employmen< 

He raised no objection t o  my dealing with the appeal 



under Section 234C of the  D i s t r i c t  Courts Ordinance 1924-1947, which 

includes t h e  power t o  quash an brder. 

He did, however, draw my a t t en t ion ,  without r a i s i n g  

this a s  an objection, t o  t h e  f a c t  t h a t  t h e  appeal, although i n s t i t u t e d  

within time, had not  been s e t  down within  f o r t y  days a f t e r  its 
i n s t i t u t i o n ,  a s  required by Sect ion 233. - (1) of t h e  D i s t r i c t  Cour ts  

Grdinance. 

Counsel f o r  t h e  appel lant  s t a t e d  t h a t  he had re f ra ined  

. from enter ing t h e  appeal while h e  sought a f f i d a v i t s  a s  t o  the  happen- 

ings  a t  the  D i s t r i c t  Court, preceding the  making of t h e  order: He 

a l so  s t a t e d  t h a t  he required these  a f f i d a v i t s  because of the  s t a t e  of 

the  records furnished t o  t h i s  Court, which%ad inspected a s  S o l i c i t o r  

f o r  the  appellant. 

I am incl ined t o  th ink t h a t  it would s t r a i n  t h e  

language of Sect ion 234D t oo  much t o  f ind i n  it power, i n  t h e  circum- 

stances, t o  dispense with t h e  requirement t h a t  t h e  appeal should be 

entered f o r  hearing within f o r t y  days a f t e r  its i n s t i t u t i o n ,  although 

I f u l l y  apprecia te  the d i f f i c u l t y  i n  which the  appel lant  was placed,  

I am incl ined t o  th ink  however, upon the  proper 

const ruct ion of t h e  provls ions  of P a r t  X I  of t h e  Ordinance, regarding, 

p a r t i c u l a r l y  Section 234, t h a t  t h i s  Court i s  n o t  deprived of the  

power t o  hear  an appeal by t h e  f a i l u r e  t o  e n t e r  it within time. 

Section 234, which follows i m e d i a t e l y  a f t e r  the  sect ion a s  t o  t h e  

time f o r  enter ing the  appeal f o r  hearing, provides t h a t  i f  an 

appel lant  does n o t  en te r  an appeal wi thin  f o r t y  days the  District 
L..- 

Court ... "... s h a l l  have the  same au thor i ty  t o  enforce 

t h e  ... order ... a s  i f  it had not  been 

appealed against." 

If it had been intended t h a t  an appeal f a i l e d  if entered 

out  of time, it would have been a simple mat ter  t o  say so, and I th ink  

t h a t  no more i s  intended than i s  sa id  by t h a t  Section. Of course, if 
the  order had been enforced before  t h e  appeal came on f o r  hearing, 

t h i s  Court might very hell decl ine ,  even i f  it had the  powr ,  t o  deal  

with an order t h a t  had a l ready l e g a l l y  been enforced. 

The order i n  this appeal has  not  been enforced and, 

in the  absence of formal object ion,  I propose t o  deal with t h e  appeal 

a s  s t i l l  pending. 

I do not  propose t o  say very much h u t  t h e  occurrences 

- I cannot c a l l  them "proceedings" - a t  t h e  D i s t r i c t  Court a t  Madang, 

upon which t h e  order appealed aga ins t  was based. I a l s o  f ind 

d i f f i c u l t y  i n  using t h i s  t i t l e  " D i s t r i c t  Court" because it would 

appear t h a t  the  matter was d e a l t  with i n  the  D i s t r i c t  Office r a t h e r  



than i n  the  D i s t r i c t  Court. 

There was no complaint made by t h e  Director  of D i s t r i c t  

Services  and ho sumnons was issued by the  D i s t r i c t  Court. 

It has  been claimed - not  by Counsel f o r  the  respondent 

- t h a t  t h e  absence of such process  was cured by Section 241 of t h e  . 
D i s t r i c t  Courts Gniinance. That Section,  however, appl ies  only where 

t h e  pa r ty  aga ins t  whom an order  was made "... was  resent a t  the  

hear ins  of t h e  cagg ...' 
I t  i s  c lea r ,  and t h i s  was conceded by Counsel f o r  t h e  

respondent, t h a t  the re  was no "hearingn and, i n  f a c t ,  t h e r e  was no 

"case". 

The Reg i s t r a r  of this Court has been informed t h a t  

the re  was a "discussion", and t h i s  i s  a l l  t h a t  took place, a s  i s  

conceded by Counsel f o r  the  respondent. 

It a l so  appears t h a t  t h e r e  a r e  no records  of the  

D i s t r i c t  Court, r e l a t i n g  t o  t h e  matter, o ther  than a copy of a l e t t e r ,  

dated t h e  29th  October, 1953, and wr i t t en  by t h e  " D i s t r i c t  Commissioner" 

t o  "The Manager, New Guinea Coy. Ltd., Madang", purporting t o  descr ibe  

the  "proceedings" of t h e  "Courtn, r e c i t e  its reasons and embody its 

decision and order. The author of t h i s  l e t t e r  appears t o  have thought 

t h a t  t h e  departure f r m  proper proceedure was redeemed by the  note  of 

suppl icat ion i n  t h e  ul t imate  paragraph of h i s  l e t t e r .  

A copy of a l e t t e r  is  a s t range document t o  c o n s t i t u t e  

the  records of a Court. I have n o t  been able  t o  discover i n  what 

capacity t h e  D i s t r i c t  Commissioner wrote the  l e t t e r ,  a s  I have had 

d i f f i c u l t y  t o o  i n  endeavouring t o  understand i n  what capaci ty  he  

wrote t o  the  Regis t rar  of t h i s  Court from " D i s t r i c t  Office, Madang', 

on the  27th November, 1953, enclosing a copy of h i s  l e t t e r  t o  "The 

Manager, New Guinea Coy. Ltd.", a s  being a copy of the  "adjudication 

re levan t  t o  the  casen, a p a r t  from which - t o  quote h i s  l e t t e r  t o  the  

Regis t rar  - "... t he re  a r e  no o the r  forms o r  processes a s  t h e  mat ter  

was done infomally".  

I was incl ined t o  think t h a t  such was the  posi t ion of 

the  appeal when it came before  me, t h a t  t h e r e  was nothing I could do 

b u t  r equ i re  t h e  Clerk of the  D i s t r i c t  Court a t  Madang t o  perform h i s  

duty under Section 232 of the  D i s t r i c t  Courts Grdinance 1924-1947, i n  

these  terms:- 

"232. The c lerk  of t h e  cour t  whose decision is  

appealed aga ins t  s h a l l  forward t o  t h e  Reg i s t r a r  

of the  Supreme Court a copy, c e r t i f i e d  by him t o  

be a t r u e  copy of t h e  conviction,  order,  o r  

adjudication,  the  information of complaint, 

deposit ions,  and other  proceedings before  the  court." 



However, t h e  information t h a t  t h e  copy l e t t e r  of t h e  

29th October, 1953, i s  t h e  only record  i n  t h e  D i s t r i c t  Court is  

confirmed by Counsel f o r  t h e  respondent, and I observe t h a t  it is 

c e r t i f i e d  a s  a t r u e  copy by "W.J. Johnston J.P.", who, I have 

discovered, was t h e  J u s t i c e  who purported t o  a c t  as  t h e  D i s t r i c t  

Court i n  t h i s  matter. I t  r e f e r s  t o  h i s  decis ion and order, and I 

f e e l  t h a t  I should a c t  upon t h e  ma te r i a l  before me i n  order t o  p u t  

a speedy end t o  something t h a t  is, a t  l e a s t ,  masquerading a s  a 

j u d i c i a l  

I order and adjudge t h a t  t h e  Order i n  this mat ter  of 

t h e  D i s t r i c t  Cour t  a t  Madang of t h e  26th October, 1953, be  y a s h e d .  

This Order may be  expressed t o  be without pre judice  

t o  any proceedings t h a t  h e r e a f t e r  may be i n s t i t u t e d  by, or  on behalf  of, 

t h e  "dependants" of MAWICN f o r  compensation under Section 83 of t h e  

Native Labour Ordinance 1950-1953. 

A s  t o  cos ts ;  I do not  th ink t h a t  t h e  respondent,  o r  

t h e  dependantsiof t h e  deceased, a r e  responsible  f o r  t h e  making of t h e  

Order i n  t h e  D i s t r i c t  Court. It i s  unfor tunate  t h a t  t h e  appe l l an t  

has  been p u t  t o  t h e  expense of t h i s  appeal. I f  i t s  rep resen ta t ive  

a t  t h e  informal d iscuss ion had taken a f irm object ion,  t h e  o f f i c i a l  

responsible  may have been r e c a l l e d  t o  a proper sense of h i s  j u d i c i a l  

d u t y ,  

I make no o rde r  a s  t o  costs. I o rde r  t h a t  any moneys 

deposited by t h e  appel lant  under Section 230 of t h e  D i s t r i c t  Cour ts  

Ordinance be r epa id  t o  it. 

I n  view of t h e  confusion t h a t  appears t o  have e x i s t e d  

a t  Madang, I should emphasize t h a t  t h e  D i s t r i c t  Court is  p a r t  of t h e  

j u d i c i a l  system of t h i s  T e r r i t o r y ,  and t h a t  t h e  person cons t i tu t ing  

t h a t  Court, a t  any given time, i s  qu i t e  independent i n  t h e  performance 

of h i s  j u d i c i a l  du t i e s ,  of any executive o f f i ce r .  I t  is important t o  

t h e  Administration, and it i s  important t o  t h e  publ ic ,  t h a t  t h e r e  be 
.- 

no t  even t h e  appearance of a depar ture  from t h i s  pr inciple ,  

Anyone i n  doubt about t h e  establishment and c o n s t i t u t i o n  

of D i s t r i c t  Courts should read t h e  r e l evan t  provis ions  - P a r t s  I, I1 

and I11 - of t h e  D i s t r i c t  Courts Ordinance 1924-1947.; 

Anyone who imagines t h a t  a D i s t r i c t  Comiss ioner ,  o r  

any o the r  e x e c u t i w  o f f i ce r ,  h a s  any s o r t  of power o r  control  over a 

D i s t r i c t  Court - and I mean any person c o n s t i t u t i n g  t h e  D i s t r i c t  

Court, whatever h i s  s t a t u s  i n  t h e  Administration - should read 

Sect ion 18  (1) of t h e  Supreme Cour t  mdinance No. 2 of 1949-1952 

i n  these  terms: - 



"18. (1) The Chief Judge of t h e  Supreme Court 

may exerc ise  genera l  supervis ion over a l l  

i n f e r i o r  cour t s  i n  t h e  Ter r i to ry ,  and s h a l l  

have the  r i g h t  t o  inspec t  and c a l l  f o r  t h e  

production of t h e  records  of any such court. 

o r  t o  authorize an o f f i c e r  of t h e  Administrat ion 

t o  inspect  t h e  r ecords  of any such cour t  and t o  
... 

r e p o r t  t o  him thereon." 


