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E.E. KRIZYALDT & COMPANY LIMITED
s Plaintiff
-~ and -
MRS. D. TROETH

Defendant

JUDGMENT

. _ In thls cage, the Pla:l.ntn.fi‘ E,E. ‘(rlex.r‘ldt & Company Limited,
'-'a company duly mcox'poz'ated accord:.ng to the laws relating to companies
" 1n force i.u the Terrltory, seeks to recover from the Defendant, Mrs,

) Troeth of the ‘Rouna Ho'hel, the sum of £415.15,0 for goods sold and
dellverad and for goods bargained and sold.

) The goods are prJ.nc:.ps.lly beer in cartons, and the particulars
Di‘ ’the goods are as get out in the Writ.

Mr, Craig Kirke, of Counsel, appeared for the Plaintiff
Company and Mr. Norman White, of Counsel, for the Defendant, Mrs. Troeth,

- At the %rial, the Defendant admitted, through her Coungel,
the sale and delivery to her in May, 1954 of 60 cartons of Flag Ale
valued at £97.5.0 and 2 bags of potatoss valued at £10.2.0 and 2
begs of onions at £8.8.0, and she admitted, in evidence, that the
cost of thege, totalling £115,15,0., is still due and unpaid by her.

Mr, Kriewaldt, who gave his evidence with great care and
- fairness, testified to & conversation with the Defendant concerning
her future beer requirements, which he says she gave as about 60
‘ dozen a month, and she agreed to hii putﬁing her doym for that
amount, but he quoted no firm price, only gt.amn"aeelng that it would
be sold at a price of 1/- less per dozen than she could purchase it
-elsewhere wholesale in the town. The Defendant swears she told
Mr, Kriewaldt her monthly requirements varied between“30 and 40
- dozen, and states, in effect, that there was no definite arrangement’
- come fo, but that it was underntood-she was orepared 40 take beer
according to her requirements as mentioned.:
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She says further thet on two. occasions she inquired if
there wag any beer for her, once in July, .as it wes in short
supply, but received a reply that it was all sold. In my view,
that conwersation in May about the future supply of beer could

give rise fo no legal obi.lgaﬁons of itself.

Mr. Kr:r.ewaldt swears that in Ju.ne and July he rang
Mr, Trosth up and recognised her voice on the phone and told
her thet Kriewaldts had some beer for her, and she said she would
arrange to have it picked up. Mr. Kriewsldi does not Imow how it
wag picked up, nor could he give any particulars of its delivery.
In August, he says that bhe rang her and inguired about her piclking
up beer and suggested the cancellation of her order, to which she
agreed, i

Mrs. Troeth says &s to the remainder of the beer, set out
in the Flaintiff '5 cl&m, that she never recalved delivery of it
or any part of :Lt and as to some beer said to have been "appropriated"
to her from the Fom‘-}fh.le Store, she swears further that she knows
nothing of tch;s dnd she was never told anything about it.

The Plaintiff Company hes been in the unforturate position
of being uneble to adduce any satisfactory evidence of delivery,
and tried to support its claim by evidence of the posting of
monthly invoices to the Defendant and the posting of a letiter to
the Defendant dated 18th November, 1955, - 2 copy of whichwas shown
in Oourt to the Defendant, She denied upon oath receipt of any of
the invoices, except one mmbered 6181 {which she received after
issue of the Writ, she says) or any. receipt of the letter,

Whilst I suppose there is & premmpbion thet letters shown
to be posted will reach the addressee in the normal course of post,
mere posting is not conclusive evidence of receipt, and I do not
think I would be at liberty to hold that she received the invoices
or any of them except the ones she has admitted to receiving, or
that she received the letter in opposition to her distinct and
positive cath to.the contrary. Reidpaths Cage, Iaw Reportis XI,
Equity Cases 89, |

The evidence does not enable me to findamy delivery of bear
to the Defendant, except the'é0: cartons in May, 1954, which ghe
has admitted she received,. Mirther, on the evidence before me,
I'can find no "eppropriation' of beér at the Four-Mile Store in
pursuance of any bargain or gale to the' Defehdant,-

ot



8

- The Defendant, by her Counsel, relied, inter alia, upon the
provisions of Sectiion 9 of the Goods Ordinance 1951, making the sale
of goods over the value of £10 subject to certain exceptions
unenforceable in the absence of writing signed by the party to be
charged or her agent,

T find a verdict in favour of the Plaintiff Company in the
sum of £115,15.0,, with costs,

L. Bignold
Ja




