JUDGMENT NO.84,
IN THE SUPREME GOURTg * CORAM: CHIEF JUSTIOE, PHILLIFS
. OF, THE TERRITORY OF ;_ . THE UbgHERSﬁ?‘ Sth May, 1956,
PAPUA AND NEW GUINEA)  PAPUA & NEW GUINEA |

THE LBRARY i vuTosR o the - Motwimontad
Caniges Ach 19A5~1955 of the
Gorrmlonwealth oi‘ Austmlla.

BETWEEN.

AIFRED JAMES WILLIAM HAWKINS
}.?la;ntlff

NG -

, MURIEL EMITY HAWKINS
‘ o Defendant

JUDGNENT

AC‘I‘ION I‘OR DIVORGE

. The pla_mtlfi‘ in this matrlmonial actlon, Alfred Jamesg
_Wlll:l.am Hawkins, seeks a divorce from hlS wife, Muriel Emily Hawking,
. on the. ground of her alleged desertion, .- The action: ig undefended,
although due service of the Writ.and Statement of Claim on the
ﬁefe;a.dant wife: hag been proved,

Tt is stated in the Statement of Glaim, which wes filed on
the-22nd of November, 1955, that thélse-prépeedimgs have been
instituted "under Part IIT of the Matrimonial Causes Ack 1945
{Commonwealth of Augtralin)." That Act 1945-1955 because of the
amending. Commomvealth Aot No,29 some months before this sult was
ingtituted, A slip of that kind is not always avoidable in this
Terr:.tpry. . 1t takes gome time for prlnted cop:r.es of Co:mnonwealth
1eg1slat1.on to get here. In the clrcwnstances, I th:l.nk I should,
and I do grant leave to amend the ert and the Statement of Claim
so that the Comonwealth Act 1s correctly descrlbed in them: and
I order thet further service of the Writ and S“ﬁatement of Claim,
ag so amended, be dispensed Withe

A supplemental Statement of Claim :ﬁas. filed.herein on the
~nd of May, 1956, because the plaintiff, in his original Statement
of Glalm, had onltted to state that he had not resorted to this
Jurlsdlcﬁlon for the purpose of :Lnsmtuting th:.s acthn, ~ an
omigsion that was 8 non-complla.nca with Rule 9 of the Rules of "
Court - Matrlmon;zal Canges Jur:l.sdlct:l.on. &p_ug_. However, I have
power under’ Rule '?6 of those Rules o waive that non-compllance
and I waive it, The supplemental Statement of Claim, in which the
plaintiff has stated that he had not resorted to this Jurdediction
“-for the purpose of ingtituting thigs actilon, need not be served on
the defendant: (Rule 1987 of thoge Rules).
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| Incidentelly it may be mentioned that the High Court of
Augtralia; in the early pert of last year and before the amending
Act No, 29 of 1955 s, -passed, held that Park IIT of tho Matrimonial,

_.Causes Aot 1945 of the Commonwealth was a valid law of the
Commonwealth: (Hooper ve. Hooper,1955, 29 AJL.J., p.33). Its validity
had earlier been queglioned by a New South Walesg Judge.

The immédiately relevant sechions of Paxt ITI of the
Commonwealth Matrimonial Cauges Ach 1945-1955 are Sections 10
and 11,

Soction 10 is as followsi~

"10,=(1) Whero any person domiciled in a State or
Territory is remdent in some other State or
Territory and has rogided there for not lesg than

one year immediately prior to the :Lnstltut:l.on of. _
proceedings under this Part, that person may 1nst1tute
proceedlngs in any matrimonial cause in the Supreme
Gourt of that other State or Territory notwithstanding
that that person is not, or hag not been for any period
required by law of that other State or Territory,
domiciled in thet other Stete or Territory, '

(2) The Supreme Court of each State is hereby
invested with Federal jurisdiction, and jurisdiction
is hereby conferred on the Supreme Court of each
Torritory. to hear and determine matrimonial cauges -
instituted under the last proceding sub-section,®

‘Sectidon 11 prov:.des.- - ‘ ‘ ‘
USubject to this Part, the Supreme Gourt of & S’hate
 shall exerclse any gurlsdictn.on w1th which it is

:i.nvested, and the Supreme Gourt of a Tex-mtory

ghall exerc:l.se any Jura.sdlctlon coni‘erred on ity

by the la.sk preceding section in accordance with

the 1law (obher than the law relatlng to pra.ctlce

and procedure). of ‘the State or Tsrr:t.tory in which
the person msﬁltuhn.ng “’Ghe proceedlngs ig dom::_c:.lsd.“

~ The word "Terr:.‘aory", as used in Sect:.ons 10 and 11, is
def:med in Seetion 3 (1) of the Act as meanlng "Terrltory of ‘the
Gommonwealth u and it :LS common. lmowledge that the Terrltory of
Papua has, i‘oz: all but a few years of thls cen’hury, been a
Terr:.‘hory’ of 'hhe Gommomfeal'hh, o
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T w:l.ll be noted that, to be quallfa.ed to metltute proceedlngs
under -Pary III of 'hha‘t Act e, person must be domlclled 1n a State or
Terr:;.i:bry, ‘and mue'b a_leo be” ree:.dent in some other State or ‘
Terrltory -for not logs than one year mnned:j.ately pm.or to the
ingtibutivn of proceedlnge tnder Part. IIL, In thls case, “the
ev:.dence clearly showe that the plalntlff has reelded, An the
Tortitory of Papua i‘or amore than one year mmedlately prlor to
the insti'hutlon ‘of. theee proceedings: . and. he hag glven ev:l.dence
that hig- domlclle at birth was in the Stato. of New South Wales _
dnd that hs st:Lll has a New South Walee Momiicile, never at any “bime
having aequlred another domicile ag a domicile of cho:Lce. He gave
' ev:.dence of a number of abeences from New \Souﬁh Waies from abous
1938 or 1939 onwardsz but thess, were all due %o, post:a.ngs '1.n the
“‘courge of hlS employment w:rbhthe Department of Civ:r_l AV.‘I.B.:EJ.OH
A ‘or Qantas and he hag always returned to New'. South Wales en h:x.e
leaves’ or betveen suok’ pos't:mge anu he he.s never ee't up a
' permanent home outside that State et any . time, I am satlsfled
- on-the- ev:.dence, ’&he.t he has at ny “fime” lost the New.South Wales
qomicile which he acqulred at births . On. these facts. I find that
“he plalntiff ig.a pereon quallf:.ed to ingtitute matrimonial-

e proceedz.ngs under - Part TiI. of the Q‘ommonwee,l’uh Act,,

. Because of the express wording of - Section IT. of that Act,
the substantlve law that this Gourt hag to apply, 1n determlmng
whethor the pla:l.nt:i‘f‘e act:.on shold eucc;eed or no‘h ig the law
of his domicile, that 1s, the lay of the Ste.te oi‘ New South Wales,
) Obw.ouely, therefore, it is necessary tha’o thig Gourt ehould be
informedids to what the relevanmt law of I\Iew South Wales lS._
That.law, so far: as the Terrltoz-y or Pepua is concerned, is ’
“fore:r.gn law", and }mowledge of 1% mey not be ;unputed to a Judge
of the Terrltory. the general rile is, that "forelgn law“ is a
‘mtber of fact o bo “proved by the evi-dence of experts in that
law," In his opening addregs Mr Clay, learned counsel :E‘or the
plaintiff, referred to the greet pract:.cal difi‘lculty of eecumng
such experbs in this Terr:.tory. but he submltted that Sec'blon 3
" of the Stdte and Territorial. Iaws -and Reeords Recogmtlon Ac
1201-—1250 of the Commonweslth of Auetralla pomted a way around
that difficulty.  That Sectionenactod: thae' "a1l Gourts," . < (and
Sectlon 2 of that Aot deflned “Court“ as :anludlng Covrtg oi‘ “the
Territories of “bhe. Gommonweal’ﬁh) "she.ll take- ;;udlc;r.al notiice
of all Acts of the Parl:l.ament of e.ny State and of all Ordlnances
of any Terra.tory.“: Mr Clay said thab, he propoeed tor produee a-

copy of the New South Walee Ms.trmomel Gauges Act 1899 and he
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" argued: that since the Court had'to take Judlclal not:l.ce of that
Ao, that vas all he need do: in other words, he submitted that
‘lzhere was 16 need %o call expert ‘evidence at all. Mr, Clay, at
that sﬁage, was ungble G0 tell 'bhe Court whethor ﬂle New South
Wales Act of 1899 and the date of the’ ins’ﬁ:.tut:.on of’ these
proceedlngss I found myself unable fo agree with Mr. Clay'
argtment It geemed to ms to ‘asgk part:l.cular New South Wales

‘ mtrmomal statute ag consts.tu'b::.ng the whole law of New South

_ Wales on the’ subject. It did not appear to’ me i'.o follow that the
; statutory prov:.s:.ons he proposed to put before the Court cons‘bltuted
-_’ehe whole of the relevant New South Wales Iair in regard to a suit
Afor dlvoree for deserbion. Wlthout doubt th:Ls Gourt was bouncl to
take gudlc:.al notice of such statutory prmrls:.ons (and any amend-
ments of them up to the date of the :.ns‘l:;:l.‘tu‘izlon of thls actlon)
but that was not enough The Court also had to be :.nfomed ‘about
the way those statutory provisions had been’ Judlclally 1nterpreted
by the Courts of New South Wales or by the H:x.gh Gourt of Augtralia
and had to be informed of any other relevant New South Wales law
‘there mlght be, relatlng to suits for dlvorce for deser‘dlon. Ag
is pointed out, in’ this conneciion, in Hak burv' “Iaw‘s..of Er;g:_l_and",
Second Bdition, Volume XILI, at p, 615:= - .

‘MIf the foreign law is contained ina code or written

" form, the guestion is nol as to the language of <ths-
written law, bub what the law is as shown by its
exposition, interpre’aat:.on, ‘and ad;ud:.catlon. "

Mx-. Clay then ce.lled Mr, Lynch a Dsputy Grown Iaw Offlcer
of "eh:.s Terrrhory, to give ev;denqe concerning the relpvg_nt Now
South Wales law, It"appeared that Mr, Lynch had then worked with
the Ia.ws Rev;a,s:.on Section of the Terrltorles Department in Sydney
untll he came to thls Terrltory._ Al“hhough he had not pra.ctlsed
ag & barrister :Ln the New South Wales Gourts, he hagd:been. concerned
in the prepara‘h:l.on and br:.ef:.ng of & good mmber of ‘matrimonial

_ causes and had closely studied New South Wales matrlmmlal law for
that purpose. Adm:n.i;ﬁedly Mr. Iynch had. not had the amou.nt of
prac’o:l.cal experlence 'bhat expert w:.tnesses Ao forelgn 1aw in large
01§;iiiéed communlt:.es usually ha.ve. ‘su'b in view: of the d:.i‘f:.cult
clrcumstances in thz.s Terra.tory, I allowed him to g;we ev:x.dence in

regard to New South Wales law, and I my say that I found it helpful.

I‘rom Mre Lynch's.evidence; which-he supported with statutory
and obher authorify, it appears that in'New Scubh Wales "any husband
who.at the time of the institution of dhe ‘suit has been domiciled
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in-New South-Wales for three years and upwards (provided that he
~did not resort. o New South Wales:for. the purpose of sudh+inghi-
@ikion) mey present a petition to, the- Court praying. thot hig -

-~ HRrriage may be dissolved" on various specified grownds, one:of

. which :is .~ MGhat his wife has without just cause or .excuse

.. wilfully deserted the petitioner and without any such. cause or
excuse left hin. continuously so deserted during three. frears and
upwards. % This bhad been provided by Section 13 of +he Matrimondal

- Cayygeg Aot 1899 of New South Wales, which wmg, he said, still-in
Torce... Mrs Lynch sadd that the judiciel. interpretatfon thit that
statutory provision had recelved in New Soutth Vales did nok divergs
from the judicial interpretation that has heen giyven-in-this::

. Terrjtory and in Bngland o similar; stafubory. previsions, Mp, Lynch

also told us. thaty: in New. South Wales, the Gourt had.power o

Gigmigs. A petition.if, in its oplm,on, the petltloner 8 conduct

~ had mduced the wrong complainid of. (Sgcta.on PQ (1) 11;;1.:1 OEN

and that the Court wag bound 1o dlelSS a. peh’blon Af bhe

. -pﬁg:j"{;.gner‘ had been accessory %o or connived ab or .condened, °-

adultery. of the, gfahe_i* party tc the marriage-or if . it found:that
;. the. petition had been presentel or prosecuted. in gollugion with

’ .-& respondent; (Section 18(b), (e); ibid.). He said that Section
60 of. the sane -Act-empovered tie Jourt to make orders as to the -

_cugtody and mainbenange of the ckildren of a marriage,. 1nclud1ng
oxders for access to them, :

“Applying that New Seuth dales law to the presen'h cage, 1t
fallows that the plainbiff has 1o establlsh hlS w::.fe’s desertion
by proving that she deserted hin wllf’ully, that “the* deserted him
- without Just cause or excuse, ald that ghe’ rema:med away from him
without just cause or exeuse ard con'hlnuously dumng a pera.od of
three yedrs and upwards.. The cuestion ‘then :Ls, vhether ‘the pla.ln'b:l.ff
ha g es'babllshed such' & deserhon on the part of h:LS wlfe.

It appears from the ev_dence that %}he part:n.es vere marr:l.ed
accordz.ng to the rites of the Jhurch of England at St.Paul’s Church
in Sydney by the Reverand F. } Hordern on *hhe lp&h oi' Aprll, 1942
At that time the plalntlff g twenty-sn.x yea.:r's o_f.‘ age and hlS
bride twenty years oi‘ age. e copy Marrlage Gertlflcate put
bafore i;he Court showed that the consenﬁs of the br:l.de‘s parents
to her marriage had been g:f:\rer in wrlt:mg,as wasg requ:.red (t,he
‘Court has been told) by the la.w of hew South Wales._ I therefore
flnd that Lhat ma.rrlage wes ral:.dly celebraﬁed.

v+ . +This being an. undefended actiion,-the ev:l.denca concerning
... bhe hisﬁory of the marriage has come: almogt enbirely from the
plaintiff, Ho hag told the Court that at the time of the marriage
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Yie wag a coxgwain employed by the Department of Civil Aviadtion

in Sydney and that his earmingy after taxes were deducted, were
about £8 per week, His wife, prior to the marriage, had beén
working and earning money. After the marriage the parties first
regided in a flat at Edgecliff in Sydney and Lived happily there.
Five or &ix months later, the Department of Civil Aviation transg-
Torred him to Groote Island in the Qulf of Carpentaria, = a

flying base that bad no married accommodetion,  He went there

alone and his wife went to live with her mother, On the "7th May,
1943, while the plaintiff was sbill away at Groote Igland, his

wife hore a son, Rodney James Hawking; who is the only child of

the marriage.. In August or September of 1943 the plaintiff came
back to Sydney and. he and his w:Lfe gol a flat af Bondi and sek up
house therdy He gays bhey got on fairly well there for a while

but then His wife began to complain that she was not going out

exy much and did not have enough to spend on herself; she seemed
to feel that she was nlebing something by being married, - Barly in
1944 the Department of Civil Aviation sent him to Townsville, He
went there alone but his wife had agreed %o follow him later,

‘There wére no Departmental married quarters available- at Towngville
' when'he arrived there but he subgequently got the offér of private
 accommodation and wrote o his wife agking her to join him, He
says that she refused to come, saying that she wig “through with
married life," In August, 1944, be got special leave to go %o
Sydney o perswade her to Join him, She wag still living din the
flat at Bondi and he went there and asked her to come %o Townsville:
she refused, saying that she did not like married life and would
rather be free, Ho says that, at about 8 or 9 o'clock that evening,
an American sallor knocked at the door and "some words! passed
between him and the plaintiff, with bhe result that the sailor left,
A sobne. with his wife ensued and she said she did not want %o be
merried to him and ordered him out of the place, He did not leave,
however, and stayed at Bondi during ‘the two weeks “r,hat bo wmg in
Sydney on that oceagion, During that i‘ortn:.ght he and his mfe had
" no sexual relations, but he continued o urge her Jo come o Toung-
ville with him and he even got her nother %o help in those porsuasions,
Finally, the wife a.greed to come to Townsv:.lle with himi and she did
return with him, brlnging the:.r child. By this t:une the acCDmmod—~
ation that the plaintlff had prev:l.ously negotlated for had been
taken by someone else, but he and his family managed to f:Lnd
houge~room in thé D.C.k, Barracks, He says that at thls perlod
mrital relations between him'and his wife were resumed bub that
they used to- have tiffs and she was discontented, After throe’ or
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four months he got an offer of accommodation- -elsévhore, nanfely,
ahare ,0f a house; but his wife by then did' nst want 4o movs and

Jc;hey stayed on in he D. C.h, quarters.. About February, 1945, he
saygy his wife said that she wanted to go back 3§ Sydney* he
*bh;r-eatened that Mif she was golng to Bydrey to have & good time"

he would not let her take the baby with her: but that threst diq

not deter her and she packed up and went back to Sydney alone.

He Llooked after the baby with the assistance of the wife of one

of his work-mates. After a- Yeouple of monbhs®. the beby hocame

sick and he wrote and fold his wife's fother of this.  His wife

then roturned to Townsville and to their quarbors in-the D.d.A,
Barragks, = This ime there were no marital relations, and it would
appear that the. situation between thém bodame somewhat strained,
- bagause he went $o-live in tho part-house that he had been offered
earl:.er, while -she stayed on-in the D,C.A, quarters with thelr
. ¢hild, . She at that time wag employed in the D.C,.4, Mess. Ho says
that their relations deteriorated and that, ‘although she would at
First let him visit the child, she presently-used %o prevent him
from soeing the child, - a situation he did ndt feel that ke oould
overcomo without making a gscene in the - ‘presence of other people
living around them, . The plainbiff has t6ld the Cotirt that, on the
..mght of "VeJo Day®, (14th August, 1945) ie expected the celebratlons
to be rowdy, so wont over to the D.C.A. quatbers to see his chn.ld

ho found the quarters empty except for his baby and he took the child
back to the house he was living in and locked after the child there,
with ‘nhe ass:l.sta.nce of ‘the lady who owned the house, Some weeks
later he: resigned from DyC.A, and came » With ‘his child; to his.:
mother's place at Botany in Sydney: he says’ tha“c. he asked his u:u.fe
to come with him but that she rofused tc do -6 and remained in
Tounsville, For several months he dand bis ¢hild Lived atb hig mother!s
Place at Botany and then Qantas offered him a job in the Far Fagt
a% Sourabaya, to be followed by a posting to Singapore. Ag he did
not feel that he could fake the child with him to' the Fap mst

he talked the matter over with his mother and they arranged that
the child should be loft with his wifels mother so that the chlld'
mother might freely have asccess to the ‘child if she wished, When,
in pursuance of that plan, he ook the child to his wifels mo’sher'
place, he found his wife there, He says he had not- e:@ec"eed o see
her there, ap he did not know she was back, He also says that ho .
then "askad her would she consider having another: go' at married life
but she gad, ,Jshe would not congider it, ! A fey days later he left
for Sourabayaz where he-was for four months before going én’ to the ~
Flying Boat Bage at. Slngapore. While ke was in the Far East s
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and apparently ever since, he has been sending £3 a week for the
wainterdnce of his child. His wife was wox;king and earning her
1:Lv1ng mdependently. e used to write to his m.fe from the. .

Far Easﬁ addressing the letters Meare of hep mobher, and she
hwed to write to him from hime “bo -time, saying ‘how their boy.- .
.waAs_. 7 I?e says that towards the end of September, possibly in
October 1947, she wrote to him in _Sihg&p_ore and said -'ag he

put it - that "she would like to give married 1ife another go,"

He ;-épliad saying that he was quite willing and he -arranged her
piséage to Singapore, She came, bringing the child, For about

a month they had to share a house but afbor. that they had a

, place to thempelves, They resumed mariial relations, and he .-
Ay, that for the first couple of months they were hapoy. But .
early in 1948 his wife gaid “Ghat she wanted to mturn to Aushrplia,
giving ag her reason that shc—: did: not -~ wank. to remain marrieds

In sp:e.te of h:Ls obgeciz:.ons ghe persls‘bed :Ln her wish %o return -and
Athe ensua.ng i‘rlctlon between them became mtolemble and there

were frequent scenes. So he arranged for her pagsage to Augtralis
‘ and she went, taking the child m.th her. ' He -conbinued to send
-money for the child's upkeep and & moTe or less Tormal. sorrespondence
between him and his wife contlnued. Erly in 1949, about February
or March, he went home %o Sydney on leave and-he visited his wife's
mother's place, which by 'bh:t.s tlme was at Balmain, While he was
there his wife, who did noL l:_ve there; happened to cal]/land he
says, her immediate remark.was - "Don't agk me to come: back:"

he says that at that time he would have been willing for her to
come back, He did not see his wife again before leaving for
S:Lngapore, 8lone, bwo months later. Again he kept gending money.
for the child and the .desulbtory correspondence conbimued, - He next
came to Sydney in December, 1949, the Qantas Flying Boat 'Service to
Singapore having been discontinued, He says he next saw his wife
~at her mobher!s place shortly after Christmas of that year and agked
her o come back to him, telling her that there was plenty of room
at hls mother's place until he could find her a home of their owns
but she refused, soying - "No, I don't wani merried life again,®
After he had been about gix weeks in Sydney, Qantas sent him to
Port Moresby, where he arrived either late in January or early in
Febr&axvy, 1950, He came alone and he céntipued to. gend mbney for
his son's maintenance and continued to write formal lotters to his
‘wife, as before.  In June, 1950, ho transfe:f-red to the*-]ﬁg_partment
of Civil Aviation, Port Moresby. Some time. in 1952, he says, his
wife wrote a letier to him fhat was friendly in tone, This led %o
a friendlier correspondence between them, and ghe eventually wrote,
agking him to have her back again. He said he would, and he arranged
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a pagssage for his wife and child through the Department. She

o0 and bheir rehild srrived in Pork Moresby about the end of July,

< 19525 -and he met -her on her arrival, He- ﬂa'ye:'her firgh words
. were «-"Can I go.back if I dond$:like 14973 &hs olso told him
that she did hotiwish o have 'isexua};:remtions with *him,  thovzh
after. about a wesk or ten days the relombed tn that Z‘eupeclin
She liked the house but they. did not sot-én very welly “they hed
argumente, and, he seys, she, seemed discontentod with almogh
‘everyth:mg. Although ke went OU.G of h:v @y G0 De pieagant to her,
' she da.d not, regpond, She was a gooo. mother to 'bne-chl.ld,. who
&seemed o llke the place. She d:.d not specify myuhw.ng in par-
tlcular as annoymg her but. Just seemed generally discontented,
‘ However, she f:_nelly said that she mnted to go back o Australia
because she dJ.d no‘t Like JGhe place and did not L.ke being married,
Ho says 'hhat he 'hrled to persuade her not to go but she was
: ‘deflm.tely gt about going; and, as he colild only havo stopped her
by force, he lot her 80, She returned 1o ﬂuetralje P WJ,th their
ch:n.ld after havmg spen’c orﬂy aix weelcs dn 'l:he TBI‘I‘l"GOI‘yO Tie
"'pla:.ntlfi‘ Yag sworn that he cannot thinlc of any conduct of. his bhat
" ghould have caused her to ldave h:Lm. . Once aga:n.n he contlnuecl to
7 send money for the ch:le and he oon‘&lnued to write 110 hlS wife
'.1etters that were neu‘hral i tone, ne:u.ther frlendly nor recrlmlnetor o
However, some menths after ‘'shé 16ft, he saye, he did wrlte asking
her to come back' bt She replled that she never :erhended to come
“baok and he though‘s it was no uge asking her to do 50 after th—:tt
In November, 1953 the plamtlff e transferred by D.C.A. to Cocosg
Island in the Indlan Oceans but he did not ge'h “Ghere because, after
spenci:.ng a couple of days in Sydney en route, he eentra_cted
prewmonda and wa's *hwo months getiting over it. A"bout 'bhe evlld of
that time (whidh would be elfhier in December, 953 or 111 early
January, 1954) he saw- hlS wife af her mo'bher'c_s ple,ce one day when
hig wife came home from work. They had a te.lka Hls versmn of
that conversation ig as follows.~ “Dur:Lng i'T sa:.d to her -
'What do you intend to do about us?! She said - VBverything is
firdghods. T do not intend %o take up married life again,! I then
said = 'Tt's no use carrying on thig way, 1 intend to ‘get a diverce. !
She then said - I wish you luck! » and that wag *Lhe end of the
conversation,®. The pleintiff also seid in evidencs that he had
indicated to his wife, he thought,diring that. talk; that he'wonted
to get married again: and, in angwer %o the Court, he ‘moid o
- "I.had & .particular person in mind Bub therse wae nothing definite
- between us: -I-did not ménticn any parbicular person to my wifes
w1 just said I would like to marry againg  The pleinbiff hag told
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the Court that he meant vhat ho said to hisWife at bhat interview,
and that he did no%, afber that, again ask her o return fo:him
because he thought it would be useless to ask. her tordo sos- That,
he says, was the last occasion on which he bag:scen his wife: he
also says that the last t:.me he cohabited w:a.’ah her. was when. she
v:.s:.ted Port Moresby in 1952

After that the plainbiff roturned b6 bhe :Ter‘iiiibfy,‘ '
apparently getting back to Port Moresby in esrly Janﬁé;:i‘gr, 1954
He says that ho saw a local solicitor; just after his vetuin,
about getting a divorce, He contimued bo send money'i‘of the
child's upkeep and he and his wife corresponded as before. L

He hag produced a letter she wro‘he to h:Lm on ‘bhe 181;11
of April, 1954; The first half of it is dewmted to tell:r.ng Wi
how their sON Wo. gettlng on, but she then sald.-. "In regards
to us, Jim, you know ag well ag T’ 'hhat I have no a.n’sentlons cf
uo:mg back and the sooner 1t‘s all fa.nallsed the better :f‘or you.
I am sz.ck of be:m,g ne:l.thez' one thing or. the other. You can go
rlght; ahead w:.th the proceedmgs. I mlgh'h ag well 'hell you now,
J:.m, I do s:l.ncerely hope you and, Joan mll be vory happy when you
are mrrled. I hope things g0 much better for you than they have
i‘or me, ‘this pas‘a few years, So long i‘or now. Mur:Lel L Lo it
Cvas obv:Lous from that letter tha.t hls wli‘e knew, when she wrote
ity that he wa.shed to marry a particular person, the pla:mt:.ff
“'ws.s asked about th:Ls. He said that ‘he thought he had mentloned
the other porson to hig wife in 1etters he had wrlt’aen to her
ai‘tar their lagt interviow at her mother‘s home mBalma:Ln (:Ln
lage December, 1953, or early January, 1954). . When aghed whether
his wa.fe's statement in that 1e‘h'ber, that ho knew as well as she
that she had no 1ntent:.ons of going back, wag wrn.t‘sen in reply to
any sugges‘ts,on of h:Ls 'bhaﬁ she should come back to h:un, he. repl:l.ed
- "Ho, I'm pogitive about the.t "

The only other letter from hig wife that the plalntlff
bas produced at this trial was one that was .deted. tho 16th of
. February, 1955, and that was-recoived by him in Port Moreshy.. .
The first half of it gives an account of their Jyoung sgon and
his doings. . Then came the following passages:- "Rod geems o
like your girl friend, Jim, How about our- divorce don't you agree
ﬁhat some’ehlng should be done. It's stup:.d ‘hanging on all tihe
Aime like this I am sure we would. both Teel a lot- easier in’ our-
golves if it wore gettled. It's. nearly three years Jime :At..
least we. would be able to do somethlng defln:i.te on bo"!ih our s:Ldes.
Apparently you intend marrying "(sic)" Joan - which I think is
good yon are nol getbing any younger nor she nor I, as vye are now
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we arc wasting our lives - so how about storting it row. Lebls
‘ ‘_get it over and done with, Bye-thoeway many Lopne returdy for

o the 13th» Itts damned awi‘ul weatho Tain - it hnd wors rain.,

- Real troplca.l «=-hot-and hmid, I guess thatls vhe ot o7 wow,
But th:mk over what I've gaid, Bye for now. 1‘<¥ti"—°ie';";,‘ e

" Whether thdge two letterp, written Ty ms wzm an’i
: produced by. the plaiatiff at this ¥rial L, go to show colnzSJ on,
- &8 a duestion that this Gourt will pT’@Svﬂ:Uly hav\, uo .conSl(,.e‘

' It would appear tna.t bhe pla:wa:u.;. hus 6ot ,‘umce receiv-
ing that le'bter, left the Term‘borvo In Novembe:';.L 1955, -he

:mstrhuted these proceedings on the gz-owd of hl wife's a}ﬁ aged
desert:l.on ":Ln or abouﬁ Septembe.o 1952“ and, as 'hhe sta tutorlly
carinot truly be said that he showect unc\ue delay 1n commencmg
thls ac‘b:.on.

‘ The f:.rst question I have to determine,” and to. determine
according o the releyant substanbive lay of Wew South-leles, is
wheﬁher hls mfe's alloged depertion has been established, I
“think there can be np doubt’ that, when she firnlly left hin in
Port Moresby in. September or at. any mbe not later than barly

. OCtober, 1952, she .did so wilfully and degpite his persuasmns
and. protes‘hatlons. -Bab did she havejust: cause or exchse Tor
leaving? ;. He says he knows of np conduct -of hig that- shotld have

..+ eaused her to leave him,. The hisfory of the marriage, as discloged

2t this trial, was & very chequered ones The. yife at the time of
héf fnarriage-was only twenty years: of age.and had, before-her
mrrlage, Jbasted the independence that working ahd earning money
for oneself can give, The parties lived bappily together for the
‘.flI'S'b five or. six months and. then the plaintiff wag posted-to
"Groote Island. That was the first of a series of pogtings to
trop:.cal plaees, most of whlch would lack the omenities of a. city
like Sydney. While. he was away, ot Groote Igland their only.child
was born., In 1atter 1943 the partles hagd four months together at
'Bond:. and thén he was posted to Tounsville, During that four
mon‘bhs at Bondl she had begun, he says, %o complaq.n ag‘xmst
married 13.fe. Only wlth dlffa.cul'ty and as a re ult of &, Speclal
trip to Sydney in August, 1944, did he get her to ,jo:tl‘l h:un in
Townsv:.lle. About six months later she 1eft h:l.m and 'thOlT infant
gon at Townsmlle and returned agamSu her husband’s UJ.ZLL to
Sydney. A couple of months later, rrhen the child became 111, she
" calie back to Townsv:r.llw b relat:l.ons be%;weeo the. partles

: deterlorated and, ‘when the plaintif?f returned ’ao Sydney J:Lth
their ¢hild :Ln latter 1945, she stayod on :Ln E‘owmrllleo Thev did
rot live togeﬁher aga:m until she came to Slng&pore at her own
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- gugpestion and with hig approval, 1n Sep’ﬁember or October, 194‘? o
- She again left him in early 1948, She diad no*h ,]o:m h1m aga:,n
“until 1952, when she wrote to hinm at Port Moresby aslc:mg hz.m to
have her back and he agresd to do so. She arrived at Port
Moresby in July, 1952. Bub she again left him, and flnally

. left him, after only six weeks, Every e she left him and oh
oceagional meetings in belween, gshe apparen‘hly reiterated. that
she disliked married life. As this action is undefended, the
Court had not had the opportunity of hearlng her glve her sme
of the matber: the oral evzdence about the marriage has all come
from the pla:.n'blff. He seemod 'bo me to be a w:t.‘tness who was
honestly endeavouring, though in a somewhat halt:.ng and )
inarticulate way, to tell the truth about thelr marr:l.ed llfe.

My general impression is that this is a case wherd the w;fe‘
desire for "freedom™ and independence made the continuous daily
round of married life intolerable to her, - The plaintiff seems
to have been remarkably patient and forbearing and to have made
genuine efforts over a long period of “bime to hold the marriage
together. He repeatiedly had her back but, in the énd, o -no
avail, On a rough calculation, the parties have only been
together for periods ftotalling three years out of the. fourteen
years that have pagsed sinece their marriage, - The athituds she
has taken up and her conduct and her statements sihee she last
left him in 1952 show that that departure was.deliverats and final;
since then she hag ev:.nced no intenbtion whatever of return:ma to
him,. On the evidence, I find that she left him' in or ‘about -
September and not later than in early Oetober, 1952 ,wu‘li‘ully and
without just cause and excuse, and that she has conbinuously
remained away from him without just calse and exeuge ever since,
= (that is, for a poriod that had excesded “three years at-the time
of the inghitution of these proceedings)i: “In short, T find that,
under the law of ¥ew South Wales, she deserted him, - '

But another question remains to be determlned and 11; ig
thisi~ Is fhere any reason ~why this Gourt should wl‘ﬁhhold from
the plalntli‘f the relief he gegks in thls ac‘blon" ‘ There ILS 1o
evidence thot- he induced his w:.fe‘s desertlon or ‘bha'h he :
connived at it or that his conduct. contributed to it Bu‘b ‘as
I have already hinted, - the Court hag to cons:.der whe’uher the
evidence, and in parﬁlcula.r 'hhe ev:.dence of the. ’ﬁwo lejr‘eers
written by the defendant to tha pla.lntl;ﬁ‘f on. 'hb.e 18th Apr:.l, a 954
and the 16th February, 1955, - respectively;, sth collugion,  between
the parties, Mr. .Iynch, in h:Ls evn.dence, referred to Gohen Ve
Q;C-EHEI&,(M 8oBo (N.8.W.), page 37) as a 1ead:|.ng New South Wales
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case on the subject of collusion: in that case Jordan, C.T.
expressed the view (which was concurred in by Halse Rogers, J.)
that "an agreement between the parties for the institubion or

- progecution of a puit for dissolution does not necessarily
constitute collusion in every case; and that the test to be
applied for-determining whether such an agreement does amount

%o collusion in any particular case is to see whebhor i%s nature
and terms, whem considered in the light of all the relovant
surrounding cireumgtances, are such that its existence ig
likely to lead to the suppression or falgification of matorinl
factse" In that cage the High Court cese of Hingoh v. Hanson
(1937) 58 CoL.R. p, 259, was cibod. .In Hanson v. Hanson Iatham,
Cedu saldi~ "The law gtill frowng, in a growingly indefinite
manner, upon any agreement that & divoree should be obbained

4 mere co.t}gpzrz;ence of desire for. divorce is not fatal, but I

am constrained by the law to hold that an agroement that a
ﬁﬁraé should be obtaingd by one party, with the congent of the
ot!'zer,_ houet%e;r honest and ereditable to both parties the agreement

vey be, is a -bar to either of them obfaining matrimonisl relief:"

' and Dikon Js (as he then vag) saidi- "No doubt Courts have in
vecent times takon a much loss strich view than formerly wag
adopted and meny arrangements and agreements betweern the ‘pax-t‘ies
to a sull for dissolution are now considered permissibile which,
alt one time, would probably have bsen,condemned ag collusions® and
he ingtanced possible cagses of arrangements in regard o alimony,
costs and the like, ' Collusion, of ecourse, mist be affiﬁn'ativély
astablished: more suspicion of it is not enough, Does the evidence
in this ease, then, show that the parties had come to a collusive
agreement in regard to the institution or progecution of thig’
actmn‘:‘ Agcording o the plaintiff, he asked his wife point blenk
at heir last interview at Balmain at the end of 1953 or the -
beginning of 1954, =~ "W hot do you intend %o do about us?t, He
says that she replied - "Everything is finished. I do nob intond

-to teke up married life again,": he then told her that it was
useless to continue ag they were and that he inbended %o get &
diverce and marry again, to which she rotorted - YT wish you luck,™
In my view, no collusive agreement may rightly be spelled out of
that conversation, On his part, he had announced hig. inbention bo
sook a divorce; her colloquial rejoindsr, "I wish you Lack,® seemg
to me fo have been an expression of her indifférence, -rot the
clinch:.ng of any bargain or agrooment ‘with him. Very goon after
that fimal J.n'bervlew betwoen them, ho-was back in Port Morssby.
There he at once consulted a solicitor-about gotting & Fvoree,
There is no evidence to show.Bhat the taking of that gtep ‘was other
than his own indepondent act, From Fort Moreshy he conbimued to
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. write more or less formally tio! h:Ls wlfe and to' send’ money for the
ohildls mainterance; and in the course bf that - correspondence he -

. ‘mentioned the’ rame of the woman he’hdped o' marr;r when froe. That

_that intimation must have been in a-combéxt Bhat showed ‘that -he
'-_-’was still resolved to .geck a. divorce, " séenig Borne: out by the
“ language used by his wife in her letter 4o ‘him of “hhe 1884 April,
1954, I rofer to the portion.df-that letter which reads,
MTn regards to us, Jim, you know as well as T that I have no*
| intention of going back and the goonér its all finalised the
. Bat’aer for-you, I am sick of being heither one thing or the
.. other, . Yow.can go right ahead with the proceedings., I'might
.J'.as well tell you now Jim, I do pincerely hope you and Joan will
be .very happy when you are married." These words no doubi
- -indicated that divorce would be a relief to har, and even that
) -ghe desived it Bub they fell far short of congtituking part of
some collusive agreement between them for a divoree and 1 :"‘o, not
think. she considered them to be such, If ghe had, ' she whu d
. hardly have used the words she did use in the letter éhé;‘-wrote
_ %o the plaintiff in the following year, on 16th February, 1955,
I particularly refer to the following passage of that letderi.
"How ebout our divorce, don't you agree that somebhing should be
done, If's shupid hanging on- all the’ tlme like this and I-am
sure we will both feel a J.ot eésmr in ourselves if it wero
sottled," She then said) = "Ity nearly three years Timt -
whioch suggests that she knew he intended to seel: a divoree on
the ground of three years! desertion and that she realisged 'bhat
the du:catlon of her desertion was approaching that period,
In that letter she algo gtates:~ "ag we are now waglting our lives
- 50 how about starting it now, Let's get it over and done with,"
o 'bhose words amount to evidence of a colius:we agreement belween
them or are they to be read as an exprossion of her own strong
degire for a divoree and of her curlosrhy to know what he was doing?
The latter interpretation seems o be the correch ona. I do not
conglder that she could have thought when she wrote 'that letter,
that there wag any hard and fast agreement or bargaln between them,
otherwise phe would nobt have phrased bhe lether as she did nor
would she have ended that letter with the words - “Thlnk over what
X've maidy" There is no evidence before thd Court to show that
/that -letber had any effect on the plaintiff's mtent;on to get
& divorce, - an intéenbion that ko had anndunced to her ag- far
‘back asitheir lagh inberview at. the-ond bf 1953 or the beg:l.nmng
. -of 11954, an’ intention which he had bepin to carry ouh- by seeing
A golicitor in Port Moresby: satly in 1954, and an’ mtentlon which
he. finally carried: ouﬁ when it bscame prac‘hlcabla to’ do so, by
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_ J.nstltutlng th:,s ,action in November, 1955, MNor is there any
. evidence before the Gourt of any concerted actlon between the
partles or of any actual agreement between them to suppvesu ‘or
'supply or fals:.fy evidence or fo d:l.verh uhe oﬂrce o.’
For these reagons I cons:Lder "bhat collusmn has no”u."been

vyt

us"uice.,

. affmaa’uwely prove d.

I thevefore “hh:.n}c that the plalnt:.ff should have, h,l.s
Decree Nisi on the ground of his wife!s .desep'ﬁlon‘wll%,_q%} g,};@ut
the month of September but not later than-the: month of - Oetober,
1952, I pronounce a decree nigl-accordinglysi::.

Learned coungel for the plaintiff Hag-ae¥ed the Court
to order that the plaintiff should have reasconable access to
the only child of the marriage, In proceedings such as these,
the Commonwealth Matrimonial Cauges Act 1945=1955 empowers the
Gourt %o make orders in regard to the custody of any child of
the marriage; (and the power to make orders for such cuglody

obviously includes the power to make orders in regard to access

to any child of the marriage), Section 10(2) of that Act invegis
the Court with jurisdiction "o hear and determine metrimonial
cauges instituted under" Section 10(1) of that Ack; and Section

3 of the Act defines "matrimonial causes" as including “suits

for the dissolution of marriage, nullity of marriage,

restitution of conjugal rights and judicial separation, and

2l80 sese a8 incidental to any such suit, matters in relation to
damages, alimony, maintenance, custody, maintenance and educaticn
of children, settlements, re-marriage, cross or counbter-procesdingg
and costs, together with all other matters incidental to any such
gult," Mr, Clay's application for an order that the plaintiff ghoul<
have reasorable access to the child of the marriage came exbremely
beletedly - in fact, it was made in the closing senbences of hig
cloging address. It wag therefore somewhat unexpected, -

egpecially as no specific claim for access appeared in the
plaintiffty Statement of Claim that had been served on the

defendant and as nothing whatever was said by the plaintiff in

his oral evidence that foreshadowed such an application, Indeed,
the impression that I formed from the plaintiffls evidence and

from the two letters from his wife that he produced wag theth,

after the parental tug~of-war over the child at Townsville in

1945, the partieg had faken as rational and gensible a view as
seemg practicable, in the circumstences, concerning the cugledy

and bringing-up of the child and about the plaintiffis accesg to
the child: for example, I understood that the boy had spent the
lagt two Christmas holidays here in Port Moresby with the plaintif’.
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The dli‘ficulty I feel abou‘b th:.s belated appl:.catlon for access
ig, that I have :msufflclent ma’herlal bei‘ore me on Whlch to base
a dec::.slon. Noth:mg whatever We.s sa:n.d by the pla:.ntlff when he
wa.s giving evidenge” a,bout a deslx'e ﬁo have an order for access
to the child or about what arrangements mlght afi‘ord "reasonable
access! to the child, And what his wifels viaws on the matter
might be, I cannot even guess. For that- ma‘hter, it was most
unl:Lkely ’Ghat the Court would have had thé opportunity at:this
trial of hearing her views on the subject, fof this réasonsm::
there wag nothing in the pla.:.nt:l.i‘f‘s S‘batement of Claim that,:
would expregsly inform

.......




