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IN THE SUPREME COURT)
OF THE TERRITORY OF ) Yo. W.S. 19 of 1957
PAPUA AND NEW GUINEA)

Betwesns
Ny HARRY OCKENDEN FIETCHER
: Or )
28wy, Plajintiff

- and -

HAROLD FREDERICK JAMES

Defendant

BEASONS_FOR JUDGMENT

This is a claim to recover from the Defondant £10,000 erd
interest thereon under an agreement dated 1st May 1954, There

appears to be ne angwer to the claim,

The Defendant does not appear to have digputed liabllity
wntil Oourt proceedings were taken, and he then brought forwerd
o defence of no sgubslance and a counterclaim for damages Tor

‘Frawd, 8Such a late assertion of an allegation of fraud naturally
gives cauge for guspiclon and calls for cloge serutiny, It does
appear, however, that Defendant told Plaintiff's sclicitor
something about misrepregentations in April 1957, a month

before the aclion commenced, and some three days after the

money was due,

Iooking at gll the circumstances of the cage I think I
cannot dray many inferences from conduet. Before the money
fall dus it was obvious to all that the Defendant could nol pay
and equally obvious that the plantations in question were worth
a great deal lesg than was hoped, .

The Plaintiff was in a hurry %o press his claim and his
attitude became somewhat hard and hostile. The Defendant had
to face the predicamen: in which he found himgelf and could gain
notbing by delay,

The Defendant is & soliclitor practising in Rabeul, In
1952 he was employed by the Plaintiff to form Ios Negros
Industries Limited, was given £500 ghares in the company as a
director's qualification, and thereafter acted ag Solicitor
and Director for the Company,

the Plaintiff, Mr, Fletcher, who wanted the Company formed

g0 as %o consolidate his various plantation inberesgts, became

Governlng Director of the Company.
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After a very sort and very unbusinesslike career the
Company was placed in liquidation in October 1953 and Mr.

James was appointed liquidator, Thereafier he endeavoured to

goll the agsets of the Compeny ag a going concern and

. succeeded in doing this in April 1954. The begt price he could
get fell short of the £60,000 desired, and with the congent of
‘both setis of inkerested parties he borrowed £10,000 from the
Plaintiff for three years, fto erable him to bacome one of the

purchasers and increase by that sum the purchase price., The
plantations came under new management by much more efficlent
means than before, but failed fo produce anybhing like what was
expected, and the new Company failed and went into liguidation,

Having heard both the main actors in this drema I wag
quite satisfied that Mr, James acted honourably in the matter,
and that he was in fact misled by the produchion Tigures
(Bxhibit 2) into forming such a favourable picture of the

investment that he wag led into undertaking liabilities which
he eould not possibly meet on the true factis. The gquestion
which appeared to me to be more difficult to decide was whether
Mr, James had been deceived by himself or by the Plaintiff; or
had perhapg misundergtood or wmishenrd gomsthlng gaid to him,

After full reflection I am satisfisd that the Plaintiff
did make the representation alleged. Mr, Jameg in hig evidence
wag woderate and fair, and answered guestions frankly even when
it appeared that he had been very foolisgh, There wasg nothing
vindietive in his evidence, but I gok an endirely different
impression of Mr, Fleticher. YThe Plaintiff blemes Mr, Jamsg for
a whole serleg of adverge events many of which were the direct
regponsibility of himgelf ag Governing Director. Ho was glad
enough of Mr. James! help al the time and I think that his
pregent attitude is unjust, I think that in blaming Mr. Jameg
for Paisley's appointment as Meanager and for putting the
Company into ligquidation he is unreasomable and his attitude
ig not supported by the facts,

Generally I prefer Mr. James' account of the production
figures, and I disbelieve Mr, Flebcher's statoment that they
were brought into existence after April 1954 I think that
they were brought into existence al about the time of tho
liguidation and for the purpose stated by Mr. James. I take
the Plaintiff'g letter of st February 1954 to be & refercnce
to these figures, a copy of which Mr, Flelcher had not retalned,
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but he remembered that the effect of them was over 70 fons per
month, I take it that some information had been conveyed to
Mr. Fletcher, probably by the individual referred %o as

"Buek" indicating that Mr. James wag doubtful about the
figures given te him, perhaps in the light of current payments
from the Doard,

and had not been able to supsrvige the plantation properly,

Mpr, Fletcher had been very ill for some Gime

I take the letter of 12t Februwary to be an implied admigsion
that current figures were down below what Mr, Flotcher had
stated and an assertion that they would soon return to above
70 tons. Properly understood I think this letter entirely
gupports Mr, Jameg, bult Mr., Fletcher geized upon it ag proof
that Exhibit 2 was a statement of "Potential production’ only,

I was not satisfied either with Mr, Fletcher's explamation
of the reasons for making such a statement nor of the basis
upon which he wade an assesement of "potential' production,
He referred to "goil condition™ , "soil type" and "experience!
without glving any detalls, The plantationsg are old and running
down, and have no potential from replantings, and 1t appesared
that the only room for improvement lay in more efficient
This would not be

agsisted by any claimed knowledge or experience of goil types

colleelion, and prevention of thefis,

or condilion,

I find that Mr, Fletcher did make the repregentation
alleged. There is no doubt that it was untrue to his kuowledga,
' Mr, James asched on it to his detriment.
1 think it was,
for the express purpose of enmabling him to pass on the
Iater when My, James

became an intended purchager himself he became one of the

Was the reprogentation
made Lo My, Janmeg? It was given to Mr. James
information to progpechive purchaserg,

He was
‘induced (foolishly I think but still induced} to apply for the
shares and make himgelf liable for £10,000 and interest,

persons fo whom fhe representatlon was addressed,

The quegtion of damages is difficuli. The present
position gives & fair idea of the actual valus of the invest-
wont in 1954, When Mr, James tried to get £60,000 for the
agsels he thought that thé true value was much more, and
£60,000 wasg the sum'needed to gel back the capital of the
Company in full. My, James ag liguidator guaranteed an outpub
of 50 tong per month, subject to deduction of £250 in purchasge

price for every 1 ton per month below 50. This, of course, is
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a warrvanty as %o the fubure not a representation ag te the past,
but it suggests a Tigure of £12,500 for the property which
appears %o be too low,

The new purchaging syndicate thonght they were _sltting
a bargain, allowing £30,000 for the value of land producing

gomething over 75 tons per wmonbh,

I think that I should find that the actusl value of this
propertyto purchagers knowing ifg true production figures would
be not more than £15,000, which would give a total price for
the assets of £45,000, Mr, James' share of one-gixth would
on this footing be worth £7,500 when he acquired it and his
loags is therefore £2,500,

In faect the total assets were probably worth less than
£45,000, The promoterg of los Negrog Indusgtries put no money
into the Company and £60,000 represented their own voluafiong :
of their assets., On the true production record of the Company,

I think the Liquidator would have been Iucky to get £45,000
for the Company's aspebs,

If the representations had been true the assels might
have been worth more then £60,000 but there is no real basis upon
which I can sc find,

The result is that the Defendant ig entitled to Judgment
on the Counterclaim for £2,500 plus & proporiionate adjustment
of interest which ig 2 consequential loss. I will set off cne
Judgment against the other and the result is as follows:

Principal £10,000
Interest 1/5/54 to
1/5/5% @ 8% 2,400

, £12,400
Intereat Paid 2,400
Countercalaim 2,500
Interest on £2,500
® 8% 1/5/54 to
1/5/57 600

£ 6,900

There will be Judgment for the Plaintiff for £6,900,
Having regard Lo the issues pleaded and those contested on the
hoaring I think that no ordsr should be made on either side as
to cogtsg.

11.7.58

Alan Mann, G.J.




