
Between: 

~. ~~ 

, . 

( .' 
/ ,  
-' / 

(~udgnent 

I N  THE S@Rm COURT) 
OF THE TERRITORY OF ) No. W.S. 19 of 1957 
PAPUA AND NEW GUINEA) 

m 0 C m N D E N  FLETCHER 

Plaintiff  

- and-  

HAROLE FREDERICK JAMES 

Defendant 

RFASONS FOR JUDGNENI - 

This is  a claim t o  recover from the Defendant •’10,000 erd  

interest  thereon under an agreement dated 1 s t  May 1954. There 

appears t o  be no answer t o  the claim. 

The Defendant does not appear t o  have disputed l i a b i l i t y  

un t i l  Court proceedings were taken, and he then brought forward 

a defence of no subs-tance and a counterclaim f o r  damages for  

.Fraud. Such a l a t e  assertion of an allegation of fraud naturally 

gives cause for  suspicion and ca l l s  for close scrutiny, It does 

appear, however, tha t  Defendant to ld  P la in t i f f ' s  so l i c i to r  

something about misrepresentations i n  April 1957, a month 

before the action commenced, and mme three days a f t e r  the 

money was due. 

Looking a t  a l l  the circumstances of the case I think I 

cannot d r a w  many inferences from conduct. Bsfore the money 

f e l l  due it was obvious t o  a l l  tha t  the Defendant could not pay 

and equally obvious that  the plantations in question were worth 

a great deal l e s s  than was hopod. 

The Plaint i ff  was i n  a hurry t o  press h is  claim and h i s  

at t t tudc became somewhat hard and hostile. The Defendant had 

to face the predicament i n  which he found himself and could gain 

nothing by delay. 

The Defendant is a. so l ic i tor  practising i n  Rabaul. In  

1952 he was employed by the Plaint i ff  to  form Los Negros 

Industries Limited, was given $500 shares i n  the company a s  a 

director 's qualification, and thereafter acted a s  Sol ici tor  

and Director fo r  the Company. 

The P l a h t i f f ,  Mr. Fletcher, who wanted the Company formed 

so a s  t o  consolidate h is  various plantation interests,  became 

Governing Director of the Company. 
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After a very h o r t  and very unbusinesslilce career the 

Company was placed i n  liquidation i n  October 1953 and Mr.lr. 

James was appointed liquidator. Thereafter he endeavoured to  

s e l l  the assets  of the Company a s  a going concern and 

, succeeded i n  doing t h i s  i n  April 1954. The best price he could 

get f e l l  short of the E60,000 desired, and with the consent of 

both se ts  of interested part ies  he borrowed Sl0,000 from the 

Plaint i ff  for  three years, to  enable him to  become one of the 

purchasers and increase by tha t  s m  the purchase price. The 

plantations came under new management by muoh more eff icient  

means than before, but fai led to  produce anything l ike what was 

expected, and the new Company fa i l ed  and went into liquidation. 

Having heard both the main actors i n  t h i s  drama I was 

quite sa t i s f ied  that  Mr. James acted honourably i n  the matter, 

and tha t  he was i n  f ac t  misled by the production figures 
! 

(Exhibit 2)  into forming such a favourable picture of the 

investment that  he was led into undertaking l i a b i l i t i e s  which 

he could not possibly moot on the t rue facts.  The question 

which appeared t o  me t o  be more d i f f icu l t  t o  decide was whether 

Mr. James had been deceived by himself or  by the Plaint i ff ;  or  

had perhaps misunderstood o r  misheard something said to  him. 

After full reflection I am sa t i s f ied  that  the Plaint i ff  

did make the represeuttn%iion allege& Mr.  James i n  h i s  evidence 

was modemte and f a i r ,  and answered questions frankly even when 

it appeared t h a t  he had been very foolish. There was nothing 

vindictive i n  h is  evidence, but I got an ent irely difforent 

impression of Mr. Fletcher. The Plaint i ff  blames Mr.lr. James for 

a whole ser ies  of adverse events many of which were the direct  

responsibili ty of himself a s  Governing Director, He was glad 

enough of Mr. James' help a t  the time and I think that  h i s  

present at t i tude is  unjust. I think that  i n  blaming Mr, James 

for  Paisley's appointment a s  Manager and for  putting the 

Company into liquidation he i s  unreasonable and h is  a t t i tude  

i s  not supported by the facts. 

Generally I prefer Mr. James1 account of the production 

figures, and I disbelieve Mr. Fletcher 's statement that  they 

were brought into existence a f t e r  April 1954. I think tha t  

they were brought into existence a t  about the timo of tho 

liquidation and for  the purpose s tated by Mr, James. I take 

the Pla in t i f f l s  l e t t e r  of 1 s t  February I954 t o  be a reference 

t o  these figwes, a copy of which Mr. Fletcher had not retained, 



but he remembered that  the effect  of them was over 70 tons per 

month. I take it tha t  some information had been conveyed to  

Mr. Fleteher, probably by the individual referred to  a s  

I!Suclc" indicating tha t  Mr. James was doubtfal abourt the 

figures given t o  him, perhaps in the l ight  of current payments 

from tho Board; Mr. Fletcher had been very ill for  some time 

and had not been able to  supervise the plantation properly, 

I take the l e t t e r  of 1 s t  February -to be an implied admission 

tha t  current figures were down below what Mr. Fletcher had 

s tated and an assertion that  they would soon return to  above 

70 tons. Properly understood I think this l e t t e r  en t i re ly  

supports Mr. James, but Mr. Fletcher seized upon it a s  proof 

tha t  Exhibit 2 was a statement of "Potential production" only. 

I was not sa t i s f ied  ei ther  with Mr. F'etoheris explanation 

of the reasons for making such a statement nor of the basis 

upon which he made an assessment of "potentialtt production. 

He referred t o  "so i l  condition" I'soil typet1 and "experienceti 

without giving any details,  The plantations a re  old and running 

down, and have no potential from replantings, and it appeared 

that  the only room fo r  improvement lay i n  more eff icient  

collection, and provention of thefts.  This would not be 

assis ted by any claimed knowledge or  experience of s o i l  types 

o r  condition. 

I find that  Mr. Fletcher did make the represeil-tation 

alleged. There i s  no doubt that  it was untrue t o  h is  knowledge. 

Mr. James acted on it to' his  detriment. lihs the representation 

made Mr. James? I think it was. It ms given to  Mr .  James 

fo r  the express purpose of enabling him to  pass on the 

information to  prospective purchasers. I a t e r  when Mr. James 

became an intended purchaser himself h~ became one of the 

persons to  whom the representation was addressed. t1e was 

induced (foolishly I think but sti l l  induced) to  apply for the 

shares and make himself l iab le  for  •’10,000 and interest.  

The question of damages i s  diff icul t .  The present 

position gives a f a i r  idea of the actual  value of the invest- 

ment i n  195.4. when Mr. James t r i e d  to  get •’60,000 for the 

assets  he thought that  the t rue value was much more, and 

260,000 was the s d n e e d e d  t o  get back the capital of the 

Company i n  fu l l .  M r .  James a s  l iquidator guaranteed an output 

of 50 tons per month, subject t o  deduction of •’250 i n  purchase 

price for  every 1 ton per month below 50. This, of course, i s  
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a warranty a s  t o  the  future not a representation a s  t o  the  pas t ,  

but  it suggests a f igure  of •’12,500 f o r  the  property which 

appears t o  be too low. 

The new purchasing syndicate thought they were ::tting 

a bargain, allowing •’30,000 f o r  the  value of land producing 

something over 75 tons per  xnoirth, 

I think t h a t  I should f i n d  that the  a c t u a l  value of t h i s  

propertyto purchasers knowing i ts  t r u e  production f igures  would 

be not more than •’15,000, which would give a t o t a l  pr ice  fo r  

the  a s s e t s  o f  •’45,000. Mr.  James' share of one-sixth would 

on t h i s  footing be irorth ~ ? 7 ~ 5 0 0  when he acquired it and h i s  

l o s s  i s  therefore •’2,500, 

I n  f a c t  the  t o t a l  a s s e t s  wore probably worth l e s s  than 

•’&5,000. The promoters of Los Negros Indust r ies  put no money 

i n t o  the Company and ~60,000 represented t h e i r  own valuations 

of t h e i r  assets .  On the  t rue  production record of the  Company, 

I think the l iqu ida to r  would have been luclcy t o  ge t  •’L5,000 

f o r  the  Company's assets.  

I f  the representations had been t rue  the  a s s e t s  might 

have been worth more than •’60,000 but there  i s  no r e a l  bas is  upon 

which I can so find. 

The r e s u l t  i s  t h a t  the  Defendant is e n t i t l e d  t o  Judgment 

on the  Counterclaim f o r  •’2,500 plus  a proportionate adjustment 

of i n t e r e s t  which i s  a consequential loss.  I w i l l  s e t  off one 

Judgment agains t  t h e  other and the  r e s u l t  is  a s  follows8 

Pr inc ipa l  •’10,000 
I n t e r e s t  1/5/5LP t o  
1/5/57 0 8% 2 . ~ 0 0  

•’12,400 
I n t e r e s t  Paid 2,400 
Counterclaim 2,500 
I n t e r e s t  on •’2,500 
@ 8% 1/5/54. t o  
1/5/57 600 

•’ 6,900 
--...- 

There w i l l  be judgment fo r  the  P l a i n t i f f  f o r  •’6,900. 

Having regard t o  the i s sues  pleaded and those contested on the  

hearing I think that n o  order shou.ld be made on e i t h e r  s ide  a s  

t o  costs. 

11.7.58 

Alan b5ann. C. J. 


