o Adm:.nlstrahlon, and. T was asked to agsess damages., The speeianl

~ IN THE SUPRRME COURI) HE Uniy
. OF THE TERRITORY OF % Papyy:. §F Sty
s T NE

PAPUA AND NEW GUINEA) THE LiBgy, Sy

DANIEL PRENTICE

Plamt:.ff o

,-'.

—_

" A1 -

TR ATMENISTRETTON OF. THE TERRIEEORY ‘, '
~+QF PAPUA AND WA GUINRA -

T e
Col -

R o Defen&aﬁt

" REASONS FOR  JUDGMENT

Th:n.s was a cla:e,m for damages for injuries sustaived ag a
resul"ﬁ of a motor accldent L:Labil:l.ty vas admitted by the

damages were agreed "upon betyeen Counsel at the gum of £1,082,4.0

 and the substantlal questlon involved ls that of general damages.

Mr Mciaughlm for the Defendant 1nv:|.ted mne, :Ln ths _eourse

: ~of argumenﬁ o expreds my views generally as to how claz_ms of.

thls nature should be assessecl so that the Adma.mstrat:.on mlght
have,; Ifor the future, some fomula. o mgaish 1t in assessing ‘bhem.,
The Aﬁmm:.stra*t:r.on isg in-& pecul:i.ar position-in this regarél, xsmce :
it owns and operates a very 1arge proportion of the motor. ivehicles .
in the Terr:l.tory, and - consequently findg itself not :Lnfrequently
J.nvolved 111 claimg for damagesa There are other pecula.ars 'dlfflq

cultles &I’E.Sll’lg ;J_n the ‘I.‘eJa*r;:lzor;;r.a Cages of this kind are no'h tried .

by 3u.ry, and the compara'tlvely small number of cages lltlgated hag
prod_uced an madequate stock of éteclslons to egtablish any kind of
Terrg_tomal standards., Deci.sions from elgevhere would aiford a -

masth usei’ul gulde 3 “but the question immediately ariges how to..

relate comparable verdicts in. other places ‘o ;eonditions preva:i.llng
in the’ Terrltory, Many deciglong of. Engllsh Bourty ave briefly
repor"bed in publlcatlons avallable in. "Ghe Termtory, Tor example, An’
the mgllsh publlcai}:l.on "Curreqt Law" -A no'h:.ceable :E‘actor, however,
is that the earmngs of 1n3ured plam'blffs generally appear to be
toxy whose earﬁlngs general}.y 818 -1MoTe oI | less parallel ,wlth those
prevalllng J.n *ﬁhe Austral::.an Si‘,a'besa

However deslrable it may be taaach:i.eve iR pracm.cs some
unifoxtglg_;.-'_ty_ ofi decision In théae: mabhend; T _’Ghi.nk That 54 s qu:J.te:

imposgible: to achievesithat-rosult by a édparisoniith 1iiividuml

cages;, ~if one cage or.-thesEverkge ol sévriegplbasls WoFh taken'
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as a shandard, all ﬁhe ;éﬁe's: involved whi'ch‘ haei".'any bearing on the
quest:l.on of damage would have to be retrzed £ the same Court that
was o determine the pendlng cla:Lm, The quantum of damage is

eggentially a matber of faot and the decision ‘of another Court on

questions of fact -should not be allowed to :.nfluence another Courds!

deciglon, The questlerr of gua um*'bf damage tends Fo. become one

involving matters of law only when an appeal ig taken againgt the
reasonableness of an assessment and ‘hen the quest:l.on is not 80
much what is fair compensa'alon, buk rather does the ev1dence guppord
such a finding, I think, therefore, tbat :n,s ig fundamental}.y wrong
to approach an asgessment of damages ypon the ‘brial of-an action
with any flgure in mind baged on’ declslons arrlved at in other cages,
for 'i%hls ig in fact congidering evidence w:,th a prejudiced mlnd
Every case must bs sepavately assessed umless the p&rtIES can reach
agreement, and the evidence.in each ¢age should suggest the: conven-.
:Lent -headings under which damages may be considered: G

. . In golving any problen involving the applicatio‘ﬁ of reason,
some, "direclion” for thought jprqc.:ess:éppea-re,‘to ‘bevBggential. When
a quesbion is entirely at large there ig no reason for saying, for
example in a claim-for damagoes, that a verdict for £1 ér'i‘or.'£v100l,000

woild be unreasonable. In jury cases the Courts have tried to mest
this difficulty by leaving it to the jurymen' o work-out the problem
for themselves, “according'_“to the ‘plain gober notlons of the English
people”, and where a Judge ig sitting alone, he must fry to find some
general guldance fwom the range of experience of juries! verdicis .

or:the verdicts of obther Courts hased upon similar broad considerations
But I think that the:mental process-involved is mot one of gearching
in.bhal ‘background of:experience for the:angwer te the problem, but
ratk-le;: to. suggest a broad range of figiresoto be nged to afford

direcbion to onels.mind by giving a commencitg ‘point for congider- .
aliion. For, oxample,. taking the common headiiig 5T "Pain and Suffer- -
ing®, 1% 1s .genarsliy. found byteiperietice: i tidimages avarded under 1
this head:x.ng do nott; generellyirun: intbmhny: thousands or even many
hug@;;g@gof}_‘gpunds,, + L Ehink 4t Lpskhereford legitimte to use as a
'sta'r_“{;::i.ng_i *_;mlnt the: propegition. thab demagel under- thig heading

would be. worfh. some. umdrad: butinet, thoubands ih fiosh -cdses, bub
‘hhez}:‘_ é};g’ g.mind. magh, burneborherewldence in” the  phrtisilar-dase Ho
soe vhebher the pain and suf fering:waglsevers, 6F Tong’ dufaiion-ahd
attended or llkely to be attended by any agngequential faclors.

3 L_;(\g_‘ o E s 0f
Recurrlng pa:Ln may Jpn:’cac'luce reduced .sensibivity, buk onrthe other
eI YA
hand may lead ’?o fear oﬁ ampeﬁdmg pain Bad., soma degrae of enha;need
sens l‘blVl'ﬁif_OI‘ ”stiffeLr:J.né‘and consequent;qlr ei‘fec;hs on health genermlyu

L neydanr 1ne

SR L
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I think that by going through thig kind of procoss in the present ,
case, and hév1ng regard “to the severe pain endured by the Plalntlff

_ woulﬁ ‘ﬁsess ke Plawnﬁlff' s pain and suffering up fo the present
 time” at the “Yornd flgure -of £500, This I regerd as a rather hlmh
flgure,r T thlak thaﬁ hav1nn g "ected such a fipure wzthout reference
to detiatdng in other oases, except on a very broad bagls of COmRoON
experience, it is useful and permissible to lock at bther decisions
indiyidually, bubt not to’ ges whether the sum fixed agrees with thenw
agindividual:-cages, bul rather to gec whether gome’ pOlnt has beex ,
overlooked and to conflrm the broader 1mpr6351on that ‘one’ has from .

general- experlence°

T hhlnk that any other approach to thls questlon of aBgess.
ment of damages, especzally'ln the uge of other decxszons, musﬁ L
‘lnev1tab1y produce in a very short time an "average verdlct" whlég
1ncldentally ig merely the average of the verdicts which happen ﬁo _
“he' habltually consulted, and the proper bagis of assessmen& of S
damages will therefore become entirely lost -

Another point which was mentioned by i, Mblaughlln.ln
argumenﬁ was as to the choice of a conversion factor be%ween _
Brltlsh currency and Territorial currency, having regard to the
higher remuneraﬁion and much higher cost of living prevadiling in
the Térritoryu Tf the exchange rate 13751mply applled to the
Lngllsh figure, the result, of course, is not based on. any real
galnedjby comparlng the relative sarning powers of 1n&1v1duals whoge’
cases,@gpvggpprted, Tiving sbandards in the Territory differ
enormoﬁsl}ufroﬁ‘place-to place and from time to tims, and gmome
1mportant items lead o expenditures albtogether heyond comparisgon
w1tpb£9g:espondlng items elsewhere,. Jugt taking one 1tem_frequenﬁly
foﬁgd“iﬁ these .cages, the reasomable cost of medical atlention which
happep;;ﬁﬁt‘ﬁo be reddily'avgilable'in the Territory or part of the
Territo}y‘ﬁith which the cage is concerhed, might involve travel to
Brigbane or Sydney posszbly on geveral occaglons.ahd for substantlal
perlods of tlme, The ineidental costs involved are very hlgh, and: i
when.%he 1nem of general damoges,; includes the rigk or progpeci.gf .
fﬁ%ure meﬁlcdﬁyé%%e%t Ton, it beocomes virtually impossible. tohake
any'falr comparison with other £a80g, and the items must be allowed
for on a yery broad footing. Anﬁther factor is that r631dents in
the Territory may have dlfferent 1ntept10ns ‘ag to the duration of
their stay in the Territory, and ﬁhe;r intentions may agaln be‘
altered or affected as a regult of the accident, Their choice of
futuiefrésidence may in turn be subgtantially affected by the amount
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ofitilie- verdlet, since ﬁha.s may mdlcate posslble oconomic advan-

Jfalgos! i thie c.h01ce oi‘ ;E‘uimre residence, None of thege matters

Babe a¥sessed. on a bas:Ls of cotiparigon, and 1f they affect the

ishue! i7 any’ partlcular cage, T think that “bhe only remed;y* is to

have® them thrashed out” 1n argument ag ma'bters affec‘hmg some 1tem
of damageu '

In the presenb cage the part:.es could not agree on a figure,
and the reason for this emerged clearly enough in the course. of. the
hearlnga _ ' The Administration adoitted liability and went to.considar-
able trouble | to endeavour to assess what might be fair compengation
o offer the plamtiffu Seme very highly'qﬁalii‘ied specialigh
medical officers in the Terrz.tory gave the Plaintiff's medical cage
history very cloge attentlon, and generally spea.k:,ng, thelr ‘conclugiorn
indicated an absence of & likelihood of any substantial pemanent
injury, and I think that on their v:.ew of the case, an avard of SOMmg~
where between £1,000 and £2,000 f’oz_‘.gemeral domagas might be
regarded fairly as a maximum, and a figure of something pei;baps a
Little c;ver £1,000 might reprogent a very fair settlemeirt, During l
the tr:Lal however, Mr, R.K. Wilson, consulting surglcal Speclailst
called by the Plaintiff, established dhat there is in the’ Pla:.nt-lff_‘s
cleim a really substantial quegtion of permapent injuries lsading %o
quite serious medical risks and diminubion of ‘capacity %o earn’ fncome
and oxpectation of life, Mr, Wilsonls view was largely based on’
recent information showing that the Plaintifflg his‘ﬁéryhof ‘severe’
headaches had persisted far beyond the “stags at which’they could be
attributed %o temporary injurles, and he expressed the view that
the plaintiff!s pecent history gives reliable indicatbion that at A
the tims .of the accident he guffered from a brain injury'whiéh mﬁhﬁ :
be. gzgpecte& to be of a permatent charvactor, When these 4dditional
fagbe vere put to “the. specialisbs dalled by the Administratiori‘, these
gentlemen conceded that much.¢f-#hig information wasg not" available ‘to
them at,. the time vhen they investigated the: Plainbiff's condltlon, b
angd ;bhey had noﬁ thevefore taken. thowe facters dnto acc‘:ount "The '
Plamt&.ff wag reealled: to give furbher detdiTs of recent’ experlencef,
and upon the basis of MhisFurther information, “the medlc&l offlcers }
of the, Administypfion reviged-heir esrlier opimons;"" Updi 'thlS -
general view; o e cake ~Ohewoutd expaet hab the :Ltem of" generﬂ
damages wonld-herasgosed i sometb.lngl cons:..derably in excess of
£2,000, bubsbefore arriving at’a fighrveyther different’ headlngs

e F e
.J. e tE L

suggested: hy the evidence.mugt be! sep&cf&teiy consldered“
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As I have _prev:e,ously mdz.ca%é&, I thlnk thaiz the gun pf )
£5OO ma.y be taken tentatively as reprasenting the Plalnt:l.ff's pB;Ln

and suffemng up ".30 the present time, K
- i wetiv il

The next headlng, whz_ch is clearly :Lndlmted by ’Ghe ev::.dence_.

umemtn.es of 3.1:66, :anludlng, in “uhe Plalntz.ff‘s case, sch'l act'vw,
..!.J, AR T
itles ap gardemng, Whlch Bre nob ‘actually productlve of :mcomeg

In ’ohe Plamt;.i‘,f’s case %h:.s loss, I think, is substan’un_al but .
should not g;:eatly affee‘b hls wel}.wbalanced ou'hlook on llfe or hlS
engoyment of it, I’a :J.ncludes loss of control oF one ga.de of.‘ the

LR

upper l:Lp whlch leads ;l;o embarmssmerzt whllsiz ewt:mg, t,nd d:t.scomfort

from an enlarged ﬁeax\»duct which tends %o ca.use she water:mg of one
eye. There is also the feeling of uncerta:.n'by from 1nabil:|.ty 'to

trugt h.lS knee 301nt :m awkward gituations, and 1m1tatlon of }
ac’elv;_ﬁles due to that uncerﬁaln‘ﬁy.. T th:mk that a8 & 'henta‘blve :
Figure, £’750 night be adopted u:ader this headlng. )

57 Under the heading of loss of earningsy there is a cilfflcult
p‘roblem which defies mothemablical caleulstion, .The evidence shovs ..
thatibhe Plaintiff, who is aged 55, is a Senior Specialist Marine
Superintendent inm the employ-of the Commomwealth Public Services
He Levthe second most highly paid officer in Divison 4 of.the .-
Comnonweslth Service; and holds the pbaition_ of Regiopal Marine. .
Off-i;c':er:a;t_iPort. Moresby. ..He hag-a wealth of experience and krowledge
of gmall maping crafh, and his dubles include ingpection and super-
viglom of marine vessels and their maintepance. He is greatly
hampeived by Limitation of movement in performing his-duties, since
ins;pec’uion of bilges and other ingeccegsible parbs of -gmall crafi
involvs lmeeling, s‘?ooping and cra.wling, and in relation to such
movements the Plalntlﬁ' is now substanta,ally handa.capped, although
he stlll carrlea out these ‘duties as well as he can, an& wrtih the
ass:l.s‘&ance of anether employee to exiiend ‘his range “of aci;:.v:.hles,

T am su'r‘e ‘that h:t.s SGI'VJ.QBS are stlll of 'bhe u‘umost \xrail:aeB Apart
from this physlca}. 1:13n:1."i:ahion9 the evn_dence s‘hrong;y suggeéﬁs that
the Plalntlff’s mental actlv::!.y has been conslderably reduced and -
thati he hag shown s noticeable Los- of memory and a ben&ency :
towards slowness ‘in hi% work, parﬁlcularly in relat:u.on to h."r.s pape y
works” He- seems %6 lack” concontition o some ex’ﬁent It is
1mpossl'ble on RS é‘w_dence to ghibly procisely 86 whik owberit the mui.
Plalntli‘f‘s HHerEAL hctz.vﬂms heve ‘bEsh sibsctem by thS-decident,”
Baving TepaTd t % a ‘age ‘whd bREEaet Bt I T+bel e to- retire
fran Ghis “Bik1ie Hirvies Lu Hbowt oht et Hing

T
T e

§-3CTE podeille that
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: what hag been nctl 8¢ ‘npﬁ_entlrely due ta the &ccldent but I
think tHat Hhe “sfiac fés‘establlsh tha the ‘aceident has had
é”noticeable”effecp_t, o W

Faving rogard bo tho fact that the Plaiubiff is in the

oL Servme ag a, pemanent of:E‘:Lcer, ‘he has a hlgh dogree of
Secumuy and protecﬁlon id hig’ employment., ) Howaver, the number

of Marlne ‘Bages’ malntalned by “Bhe Gommonwealﬁh hag been very
substantlally redmced yeat by year sidce the second var, and at
thé present ‘time the future of the Marine Bage at Port,Moresby

is open to grave doubb, There is apparently no immediate questlon
of 01051ng dowm altogether, but the activities have been reduced,
and dependlng an the future opera"hlons of o:Ll compames in “Ghe
..}-TBI‘I‘J.'E}OI'}", there is cons:Lderable I‘lSk of the Bage either clos:mg
"down o be;l_ng 80 reduced in status ‘Ghat the' Plaintli‘i‘*s present
posﬁilon w:.ll be lost, " In this event ﬁhe Pla:l.n-tlff‘s chances’ of
postlng %o another Marlne Base would be slenderﬂ Thls would lead
in the normal course, o the Plainbiff havzng to recla551fy, and
since he ig nob ela.glble ‘o retan.n senlorl’uy in other brahches’ of
“bhie: Givil Service and would nofsbe quallfled to take on work far
removed -from his present employment, his best prospect would appear _
to be to reclassify as a shoreman.handling marine -stores and equipment,
of which he hag & great knowledge; This kind of reclassification
mey be forced upon the Plainbiff in any event if his disabilitios
become any greater or if -he finds himself wmable to cope with his
~pregent work. It must be expected that any such reclassifieation
~yould involve some loss of salary, and depending enbirely on what
positions may become aveilablé “to:him, that. losg of salary may be
quite substantial, . Therdmay  be,: mc:.élentally, other 1osses whlch

HE -

cannot be prodlcted et the momshtyi £ '1%n ov

6 appears, therefore,_” hat the Pla.:f.ntlff‘s 1n3urles have

not directly cs.used any loss of earnlngs yet but that they ey do
go in the fmiure.a ' There :J.s also the further rlsk that if he lowmes
his present 30b fér reasons unrelated to hlS mgurles, his capaclty

wiker

:f.‘or alternat:we employineﬁ‘t {T:Lll be SErlously res‘f:r:l_cted hy hlS
:Lngur:l.es, &'hl\S \:L?E}oii}e?g J%;;iﬁlé; cor;t‘iéléé}mya e
b Jeﬁ,bjﬂ widoashinnon sond aen vE DD mRLy L
e R BK, Lpat 2. hrond; pattqum.egnerges ll’ldlca“&l.ng that the
.:Plaa_n*hlff Will- pr@bably not . sui‘ferﬁqny i‘lnanclal logs Immediately
and shopld be fairly safe from. sghsfantisl loss for a period of

something 11ke fiye.years, ; hul; thq k.agrhe. gets. closer to. reta.mng

..\_.-

age,. hig rigk of losg will increapes . Jfimast-have regard. to the
;fact Lhat with. reagonablyhgsod JForfune, , fhe, Plaintiff might not
¢ in fact logt anythlng puder,; h}§1h§gd1pg°£ 3@9?%$gngf9presents a

Rl

ool
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risk rather than‘an'actual loss, and. it must be agsesged now once
d_for alle I mus% allow for tlhie Tadt that in awarding damages
under this headlng o the Plainbiff today, he is gebling the
adyantage of pre-payment over what will probabiy be a sgubstantial
perlod of time, and I thlnk that a falr eghimate of the misks
1nvolved would be the sum of £1,250,

Outslde the SpelelG headings ﬁhat T have gso farx conslderedg

there are a number of Uncertainties which in this case become very.
.lvague, and I tblnk that bécauge of their vagueness ‘they should be
all lumped- together and gome allowance made for them, For example
;ﬁ'ls clear Fidmn the!medlcal evidence that the Plalntlff would be
ﬁﬁry wise o uﬂdéigéla further operation o have his left knec-cap
';remOVGde Thié'willfiﬁvolve subgtantial expense, iﬁcomvenience and
tdlscomfort if he hes the operatlon perfoxmcd put if he does ot -
_ 1 have ‘the operalilon performed, he will have to face the prospect
E:iof increaged pain and dlfflculty with his left knee eriging from
f; fragmentaﬂ1on of the_knee»capy and almost cerbain development of
?f serious arthriiis, Thers are other medical implicaﬁions which
© canzot be regolved with any degree of accuracy.just now. They inelude
 'fhe prospect of future pain and suffering, pogsible future Bperaﬁions
ooor medical treatment to alleviate the damage done to the facial
5ffherves, and posalbly some kind of surgical or medical treatment
 -7ﬁBsigned to relieve the persigbent headaches from which the Plaintiff
.ia gbill suffering and is likely %o guffer in the future, These
hings can only be repgarded as risks at the present hlme, and the
extent to which medical azagiglance may bocome necessary or beneficial

will largely depend on the Plaintiffts progress from ime %o time,

Another enﬁirely'unceﬁtain item is the questién.of logs of
expoctation of life, which Mr, Wilsgon egbimates as amounting to
ten years, and which Dr, Tuga is umable to estimate but thinks
might amount to something like dwo years.

Another similar item is the rigk of illness ariging from
greater pugceptibility to the Invasion of germs. The evidence
indicates & risk that infection may gain acecess through the
fractured bones of the skull, or that eye infections may arige
from the dameged tear-duch,

I think that for all these uncertain items that I have
lagt mentioned, an allowance of £750 would be fair,

Teking all these figures which I have mentioned, they may
be set out ag followgi-
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swio uod buzs. - S : '
mERsAn m;ﬁP"%ln and sufferlng S &S00 Lo
Lass, of dotivity,ete, - E750
goBarndng capaeity, - £1,250 | nepeyys oo

cfapy Various uncerteinties - - £750. . o vl

SRR, e R L
£3,250
bk o 0 J pRr

v .+hé’ above process ‘s‘ﬁéééé{s:‘a‘:terﬁa;hlve fig.;t'i"E o:E £3,250
which fappelird to nie bo be a “viod Sorable: sum, PerusaI of 7i}he Engllsh
casegiveTervod 4o by Ml I\’ic]'.aughlln Feaves ne with to mpresszon o
thet this fiphre is o‘o‘&“of px'oportmn, and-I therofore adopt it ad
a proper sum to award Hh general dama.ges, Speclal damages agreed
uponamcunt to £T,082,4,0 atid lierefore give ,]udgmen't i’or the .

: s el }.«
Plaintiff in the gum of ‘34,332 49 0. -
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