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N THE SUPREME COURT OF THE g
ERHITCRY OF . PAPUA AND-NEW: GUINEA ) -

“FROM THE COURT SFOB -

' ATIVE _MATTERS .

CCYHEUNWERSITY - - T e d
OF : ' J.N__TEE__MB_TE_EE of theﬁatwe

PAFUA & NEW GUI‘VEA ‘ 7 Regulatibns Ord:.nance 1908
“THE 'LIBRARY - ©. - .. ¢ ;.,1951 ‘of the Territory of Papua
J Tt and - '

AN

IN THE MATTER of the Appeal
" OF AO-AKO

AKO<BKQ.. - - ..° -Appellant

- SANA KAVITA and .
~ BOSIAM KANAUT Respondents

" REASONS FOR JUDGMENT

This is an appeal agalnst & dec1$1on of a Maglstrate for
‘Native Matters 51tt1ng as a Court for Native Matters at Port Moresby on
. 23rd, 24th and 26th of April 1958 whereby it was "decided that the
Respondents Sama Kavita and his wife 3051am Kanaii were entltled to the
"custody of the female Chlld Angela Ak the subgect ef theee proceedanSn

M Foster the Magletrate for atlve Matters encountered
in the course of the hearzng several d1ffzcultles 1nclud1ng the magor
question of Jurisdlctlon and took the course of dec1d1ng the case upon
“ the footing that he had jurisdiction and setting out fully his reasons,

and then havzng an Appeal instituted so that the corrsctness of that
_e:dec151on could be 1nvestlgated and deéideds “Thi course taken by the
[ Magistrate was most proper ‘and’ the views he has expressed,ln his’
reasons have been of great absi&tance” o Lhe hearlng of “the Appeal, as

have been thé: arguments of ‘Counsel which® Were largely based upon “the

conelderatlons raleed by ‘the Magietratea:'

) . The Ghlld Angela Ake 1s a natlve chlld qf two or three
~ years and is the daughter of the Appellant Ake Ako and has late Mife
- Eleanor szfe who dled when the chlld Wwas_a small babye_ The father

' Ako Ako found hlmself unable to 1oek after the two chlldren of. the
marrlage at the tlme and after the Appellani‘s employer had made some

arrangements were made for the Respondents Sama and Boeaam ﬁo leok
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after the two chlldreneth 'a_luzﬁ.tt'“¢;}'¢¢i¢}ﬁh T. RERTY
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It appears that Sama. was-a péTitemant staﬁzoned at
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Kairuku and that

Police at Kalruku ﬁed shown klndness to the Appeliante . Ako Ako

belongs to the v111ege ‘of Maipa 1h the: b—Dletr;ct_of Kairuku and

that was the home of his wife'and- chlldrens

comes from Orakalva and hls wife from Manusa I am satisfied however
. H cese and that Papuan law appllesa The

§ brother who ‘had ‘previously been a Sargeant of

“The Reepondent Sama

Cmdlnances of:New Guanea are somewhat different in the terms but the
question depg not arise in this case whether if Now Guinea law

e

applled the p051t10n would be dlfferenﬁa

There was some conflict of evidence as to the precise
arvangement under which the Respondents took over the custody of the
<0 4wo cchildren but theix*;gtentions or hopes are falrly plain since
they showed a great deal of resistance to the Appellant’s subsegquent

~ claims to the custody ‘of -the chlldreng and although they were
o prevalled upofr to return the elder child they kept the child Angela
&ko and refused to hand her OVeTs - They treated this child as their
own ‘to such an extent that she ‘Became known a5 Nasapa Sama suggestlng

that she was Ehe chlld of ﬁhe Reepondentso

o Lhe Magletrate has p01nted fo the problems in cases
of thls klnd whlch might arise from the qppllcaﬁion of d1fferent
_native customs observed in different localltles hav1ng regard to

_prpbable_dlﬁfefences 1n Jrules as to 1nher1tenqegqf_propeety‘amongstf
_ natlves 1n Kalruku, Orakanva and Manuee It becomes virtuaily
' 1mp0551b1e to say what would be the p051tlon or the chlld 1f she

grew up with the RESpOﬂdeﬂtSn T

- .~ . The pr1nc1pa1 ground of the Appeal was te the effect
ﬁhat the Court for Native Matters had no 3ur15dlct10n to entertaln
.a, clalm for custody of natlve chlldreno .In the gourse of argument
ae to, the meaning of .the word "claim!. used in Regulation 132 of f
Natlve Regulatlons 1939 to 1ndlcate thezextent of the. 3U£15d1ct10
.of the Court, 1t was suggested by reference to dictlonary meanlng
that the word "clalm“ is normally referable tq. rlghts of ownershi
of property of all klnde, and that a perusal of Regulations 122
: 133 1ndlcates that 1t 15 1n thls sense that the word is used,

do not ﬂhlnk that there is to be found 1n thls context any

"clalms“a Such a meanlng does not accard w1th paragraphe 3 and 4
Cof Regulatloﬁ 133 and I thlnk that it 1s eulte conslstent w1th th
centext to read the wofd “clalm“”more 1n the sense of “demand"

4l irg,JS

“complalnt" The reaf queetzon however i3 ncﬁ wheﬁher thlS Was

claim, but whether it was a claim of a kind’ contemplated by tha
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very widd-térmstofi-Regulation 132@ Foptt nup e 2
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" The jurisdiction in questlon 13 part of that whlch

uééﬂekéfﬁiééa'iﬁfEhdiana by'ﬁﬁe Cbﬁ%f:o

ancery Uver 1nfants Who

Byt i, ookt e g e o S rent ptignction

to the Sovereign poweT to provide for thé protection and welfare- of
pgrsons;unabie to. look after:their owr-affairs including infants,
persons of “unsound: mind and’ otherse “This protectien’extends o all
chlldren w1th1n the ~realm regardless of nationalify or statuss “This
power was exerc1sed on behalf of the Sovereign: by e Ldod Ghanekllor
and became & nermal function of the Court of Chancery whidh- was the
Lord Chancellor‘s Courts Although by Statute -in different parts ‘of
the Brltlsh Empire jurisdictibn in various matters reTatlng o the

bustody‘and-malntenance and support of infants have begn goneted on
Courts of inferior: }Urlsglctlong the. general igherent jurisdiction

'“to which I.have. referre@ has always been peculiarly. that’ of ‘the’ Royal
Cpurtg.oﬁéqggt;cea A}??gggh the jurisdiction referred to. Was that of

~ the qurt of. Chgncery*thé principles of Faw relating to tifantt Gie

El*i ; A freguent but by no means the only way of 1nvok1ng
| " the aid of “the Gourt was by Writ ofsHabead Gorpus which could be made
returnable,in any of the Royal Courfss Upon such iproceedings being
taken preclsely the same rules and prlnclples .are observed regardless

of whether the Court is one whlch normally exercases Jjurisdiction at
. Common Law or 1n EqU1tye. Thls is made plain 1n Re AgarnEllls 1883
o 24 Cha De 317 (a case to whlch Mra Clay for the Appellani referred
“in argument)e_

g 1 thlnk that the,general empowering:words contained
'_:1n Regulatlon 132 of the Native Regulations -arve.apt %o -inclide .-
: broadly ali kinds ofdisputes. which may arise.as to incidental:

| llabllltles relatlng to the support dnd maintenance of children bul
“2”_1n the absence of specific words I would be geluttant to hold as a-

;_matter or constructlon that 1t was intended to vest inithe Courts”

for: Natlve Matters.such a specialized jurisdiction as that-to which

| Q'I;have referxedg -Certainly the Gourt for Native Matters cannot b
regarded as=one having any prerogative or:inhesent. Jurlsdlctlon :

beyond the jurisdiction conferred on it by leglslatlons

It was not argued that ‘the regulatlons prescrlblng ﬁ
n “ ':.
the jurisdiction ‘'of thé Ceurt exceedeé the powers conferred in very

Boole

wide terms by Séctions 2 ahd' 3 of the’ Natlve R" Jlatlon 5rd;nance ;
1908=1930, It is not necessary for fe in fhls case to' éete%&ipe "
how far such-Régulations might validly-éxfend in creating various
Civil’jurisdibtionsﬂfor‘the'Courﬁ for -Native. Méftérs;'bﬁ%‘i'%gink}‘
that upon a proper congtruction: of Regulation 1321 st Hold tha+
it was not the intention expressed:by the Regulatichs? “o'Eonfer

ol merely Equltable ‘rules,. but are tleTaw applicable -in every “Courts




- +Jurisdiction-is conferred by this Ordlnancealt 1% a jurisdiction
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upon the Court the Spe01a1 Jurlsdlction of the Supreme Court in

relatlon 1o 1nfants or 1ndeed .any Jurlsdlctlon 1n relatlon to the

_care or control of persons under dlSabilltYn

At this point 1 should réfer to the provisions of
. the Infants Ordinance 1932 (Papya)s - The:purposevof -this ‘Crdinance
is to make alterations ofia specific nature to :the "1dW telating to
: theaguardianseip and custody ofinfants and :under-the ‘provisions of .
this-OfdiﬂanCe.certéin powers are invesled-in the'Ceurt which by
definition means the Centﬁal Couzt- of the Territory of-Papua or a
Judge- thereof, By viztue of the. Ordinandes Interpretation Ordinance
1911=1940 references to 'the 'Central Court are to be read as
references £o. the - Supreme Gourt” of the Terrltoryw 8o far as any hew_

exclusively exercisable: by therSupreme Gourte By Sectioh 21 of this:
- Grdinance the general jurisdiction- of the Supréme- Géurt to appoint
. or remove guandians or otherwise: in réspect ‘to- infants - is'not to be
restricted; N e e
& I think therefore thal thé Court for Native Matters
had no jurisdiction:to entertain the clalm IR thls ‘tase, -
Tt wds also argued that even 1f the Court for Natlvei
Matters had Jurlsdlctlon to deal with thls matter the’ COnclu51on '
reached was ‘wrong in 1aw havang regard to the Speclai rzght of a
fatheér Lo “the custody ‘of his chlldrena The quesﬁlon was exten51ve1y
argued before me and I think it desirable for ame to set ‘out what I_
think the legal position is ianapua'todey: -By- virtue of the Courts
and Laws Adopting Ordinance ‘of 1889 theré were adopted’ for the Terr"
of Papua the principles:iand rules- of Common’ LawMand-Equlty for the
time being in' forge im: England so ‘far as-they shall be'apﬁlicable,i
Booth - vs Booth {53:CeleR. 1) seems- to mie not to deciée“sbécificaii
whether the Common Law and rules of Bquity obseivéd in‘England are to
be:applied as amended by Statute: or not but ratheiito be baséd upqﬁ
the view that. the particulsr problem-that avose in that casé could:
solved by construing the Ordinance sd-as ko prodics a’‘workable and
sensible resulte In this particular case I am not- aware of any
Statutory provisions in England which would have.any-material-effee
upoh the‘COmmon Law or Hules of Equity; nor do: I find any neceasit&
o depart from establlshed rules either to make -them applicable o
the Territory or to produce a sensible resulta

. Upon spriniciple it seems to b clear that “the custody
of infants is normally an incident of‘guardiahShibé“hThe"poaitibneq
the father'of a:legitimate child:as the guardian:was. From early i

regarded not- as a mere right created by the law but as'‘a fﬁndamen'e
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natural right whlch ﬁhe law recognlzed and eﬁforced transcendlng
eveh fhe clalms of the mothern No- appolnted guaxdlan Was reoognlzed
as haV1ng quite the Same strength of r1ght as- the fa%herg and so
although the Court would in a proper case readlly Temove-a. legal
guardlan ‘other than the father, the ‘fatherts iright of guardlanship
would only-be dighurbéd -1 1% .could be.establishéd by -the most.
cogent evidence that he was unfit to d1scharge ‘the duties. of thab

offices

- Normally ‘as a matter of praotlcaT ne09551uy the_
guardlan, whether the” faﬁher or not reqU1red to have the custody
of the ohlld, although, W1thout 1n any'Way dlsturblng the rights of
'guardlanshlps ! guardian mlght part W1th actual custody from “timet
to time For such necessary purposes as educatlonq If however a’
guardlan abandoned ‘tHe custody oF the chlld or otherwlse showed'en
unfitness to have custoedy the Court did not hesitate 4o grant-oustody
to somebody else, aﬁaﬁthis jurisdiction was exeteised in appropriate
cases even where the~fathei3wée“the-guardiepe;'Iﬁ;epcngaeee it was !
sometimes ‘the. result that the father or other guardian was left with
-a gengral responsibility for the‘euﬁeiinﬁeﬁdenseﬁof;the childs
education and upbringing and welfare but without the actual custody
of the childe There is theérefore a clear distinction %o He drawn
between guardianship.and custody but dn relationito -both in ‘the normal

case a father's right and resbonsibilitiée'were‘regarded-as paraount,

' In thrlmonlal ouases questlone as. to the custody of
infants arlse in a llmlted aapect and the guardlanshlp is not generale
" involved,’ Recent leglslatlon has “tended %o plaoe both parents on an
equal footang and to proV1de that the paramount qUestlon 1s to be that -
of the- welfare of the Chlldw The applicatlon of thls equallty is
‘however restricted to dleputes as between the parente of the ch1ld in
questlona" ' o a A _
Tufnino aéain to the Infants Ordinance 1912 (Papua)
there are several pIOVlSlOﬂS as to the guardlanshlp of the mother of
a child and persons app01nted in oertaun 31roums£ances by the mother
to act as guardlan in her placea “The poware oonferred on a guardlan
. under Section 5 of the Ordlnance are I thank clearly referable to
:'_guardlans vhose appo1ntment {5 made under that Ordlhanoe and no%-ia
the guardianship of the father whose pbwers do not arlee by v1rtue
~ of the Ordinances The same appllee T think-to Sectlon 7 deallng
. with the removal of guardlans appoxn%ed or - ac%lng by v1rtua o; the
' prdinance, I think therefore that 144y 6lear that«the father &
;: position as a father and as & guardlan as agazost“%tranqers b "f
': persons other than the mother is largely naffected: by this Grdlaance,
although Sections 10 =12 dlsentltle~hlmrtovanuorder for~oustody~




:1n tﬁe ordlnary case hlS rlght w111 be upheld as paramounten He is

,,Z'help hime o

_.,deeision,were-largelybeonpe;ned,with'the*queetion_oftwhat‘wae:the
sbest thing ‘to-do for: the benefit-of the Infant but: such a-.question

: to accepted pr1n01p1es and- standards of soclety. 13t -As recognized

..~ child and a stranger; that the.proper place: for.the child is with

i:been establlshed in the approprlate 3ur15dlct10n that the father is :

) were9 of the respon51b111tles whzch are hls by lawe _The. questlon
! which erlses in relaulon to cuetody as between dlvorced o .

:seperated parents of a chlld 15 entlrely dlfferenﬁ, and 1t becomes

'~Sta‘tute0 T UL Vo

‘_ process of 1aw or wmth ﬁhe consent of the faﬁher and therefore the
'guardlansh1p remalns unchangeda However flt and proper the

one 1ncldent whloh on the ev1dence carrlee no suggestlon that 1t

of the conduct spe51fled 1n these Sectlones- The evldence before

I

has custody. of the.ehild will -not be deprived.ef his clear right,

Tls the 1awfu1 guardlan but who hae not 1n fact the custody of the

an immediate questlon whether the child is better off wzth ene

.nobody has suggested that they are unflt 0T that they. would treat
'the ohlld w1th anythlng but klndness and con91derat10n) thls

”forms a_pattern of conduot 11kely'to be sepeated, there 'has been ;
"no _eallchallenge as to the fltpess of the father to carry.out his

-#6-:: . -
where he has abandoned or deserted the 1nfant or has ‘been QU11ty

the Maglstrate dld not lead hlm to euppose that elther of these

Sectlons would have been appllcablea

s I=th1nk therefore that-it is plaln that-a- father »
who -is in: fact ~disgharging his proper obligatiens to the child. and

either to guardianship or custody unless an enquiry into his conduct

or Capaclty dlecloses a sﬁrong case, for 1nterferencea A father who

not however An qu1te the same posltion as a father who has actual

“ryl

custody9 for the Court may exerc1se 1te dlecretlon to refuee io_

_The-enquiry. in-this case: and ‘the Magistrate¥s.. -
cannot-be determined -at, Targe ;and. it must be: decided with. xeference
as. a-fundamental principley. in a.dispute as between a father-of a

the father,-.and no.guestionscan realiy arise whether it.<an.be for
the beneflﬁ of the chlld to be with somebody else, unless it has

unfit to dlscharge his normal dutles and should be relleveda as 1t

parent or the other9 each oi whom is glVen equal standlng by

1n this case the chlld has not been adopted by any

i~A

Respondents may be to be the foster perents of the child (and

et -,.’

questzon does not arlee and cannot arlse S0, long as. the father 1e
w1111ng and able to carry out h1§ proper fUHCthHSe Apart from

PR




xopér functions as guardian and custodian, and therefore in my

nion there are no faeis so far disclosed upon which a Court

ould deny the father's right to the remedy which he secks, :
éﬁever since I am of the opinion that the Court for Native Matters P
as no jurisdiction to determine this question no useful purpose
iWEpld be served by sending it back for further enquiry as to the
%bfs, and I think that the proper course is for proceedings to be .
:b?QUth in the Supreme Court, and for the facts t¢ he further

nvestigated if necessary in relation to the conduct of the
_qppellant:

. Ancther ground for appeal was that the Magistrabe
‘acted wrongly in allowing himself to be influenced by the opinions
éxpressed by Dre Reféhauge and Dr. Janousek, who were not called as
‘witnesses upon the hearing, and whose evidence therefore was not
made the subject of cross=examinationy nor was it translated to the
Appellant into a language understcod by the Appellant as provided

by Regulation 51 of the Native Regulations 1939 It was argued that
the views expressed by the two medical experts did not come within
the provisions of that regulation and did not constitute evidence in
the case, but I think it is clear that the question upon which they
expressed thelr opinions though not a proper question, was in fact

" the question being determined by the Court, and that their opinions
:_should‘not have been allowed to influence the Magistrate's decision
. un1e5s expressed as evidence of expert witnesses in Court: I do not
':imply any criticism of either of these persons whoSe opinions were
sought by Mre Foster for his guidance having regard to their knowledge
' of matters of Infant Welfare and Healths

It has been suggested to me that since the Court for
“0 Native Matters has no power to compel the evidence of European
" witnesses the Magistrate is virtually deprived of the benefit of
;°: expert evidence unless he can consult Europeans on subjects of this

kind away from the Courte

The right of cross~examination upon any evidence
which might in any way influence the decision of the tribunal is )
so0 essentlal to the proper ftrial of any proceedings thal mere
i expedience cannot be a valid excuse. Although Mrs. Foster has shown

?:“ adequate independence of mind in rejecting the view on another
e matter expressed by a legal office and I am sure that if he
' disagreed with the medical experts he would not hesitate to say soy
I think that the mere making of enquiries of this kind is shough to
give rise to such a danger of the Court being influenced by improper
material that it would constitute in itself ground for selting aside

the decision on Appeal under Section 4 of the ordinance,




