


this mative was guilty of discbedience te his imetywetions
et/ Bf1igent. T Mink thevefore what althowh the evidemse
es %o the pEecise facts was very soanty, I should senslule
that the megligence of this employes was o comee of the
Paintiff’s injuries. This does met, howewer, helpy the
Plaintiff, for undor the law at present in feree in ¥he
ferritory, the Defendant is entitled $o rely om the doetrime
of common emplayment, and 50 far as the negligense of the

fellow exployee was concerned, I think that this defomce mests
the Flaiwtiff's claia.

Plaintiff's Counsel endeavoured %o carry the matter
one #tep Turther hy cmtending that the cirewnstazses smeunted
to a fallure on 0 part of the Defendsmt b0 provide s safe
systen of working in that a mative empleyes of limited tsnining
and experience should not be engaged to cwrmy eut sk a
yesponaible task without direet Buropssn supsrvisiom. If
#ais oxgasent eould be sapperted it would aveid the effect of
the dvetrine of common emplaymont, sinoce that destrime omly
arises if 1t appears that the exployer has in fast fully
wmmumuu*cuz‘
employeos . 1 cmnnct aseept the argument as soundly dased in
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steel surfacs. It could have fitvted grappling hecks er
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o help prevent hin from falling. Any of thess things eould

have been done and might huve saved the Plaimtiff frem his
injuries. Tho tost which I must spply hewewer is met what
the employer might hove done if it had applied the precesses
of imvention te the wunforeseen problem which axwes, dut
rather whether ascording to the ectablished prastice of the
industry the risk was ome whish ought to have besm agpreciated
st the time and guarded agaimst. It has beem peimted owt
in many cases tiat safety precauticns tend to impreve frem
time %o time a9 & result of mishaps of this kind snd that
after an aceidont cocurs an empleyer may well be under a
greater chligation than he was defore. Howewver, I mmst julge
this coowrremeo by what was understosd and prestised at the
time .

It sppears that the Plaimtiff wae empleged mainly
as a mechanic but alco in various asecsiated tasks heving
relation to the comstructiocnal work gemesally wniertshen by
the Defendmmt. He was quite sn experienced welder and em the
escasion in question was sent to relisve amother wolder to
essist in the comstruction of a fuel stosnge tamk. The tamk
was of steel and had been largely prefsbrieated Mt in
fitting stesl truss mesbers %o suppert the roof of the temk
the Defendant’s rigger found a misaligument nessesitating the
QIM‘MW”&“*‘“&
ascemsary bolts. IMinor welding and cutting eperetions had
%o be carried out by the Flaintiff st sy &iffesent peimts
on the outer shell and the overhesd tuvss mmbers of the Sank.
mduwuhu—tﬂ-u—mu
tank. mmmuuw&h“-‘-d-
& fair emount of welding and cutting gear eni stesl compensute
ani hat %o work for perieds of about tem mimstes meer Whe 46
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and portability. )

Although more elaberute means of seewring the
ladder against slipping on the flcor might have bemn expleped,
these means themselves night dave introdwsed additiomal =
comsiderations for eafety. Fer ecmample, fixsd hraskets en |
$he top of the ladder would net engage structural msbers ot
verious heights above the grownd withowt produsing variatiems
in the slope of the ladder which might render the ladder or
the Flaintiff*s warking pesition mush mere damgeweows.
Kaberate meshanical comtrivamees would tend %o dufent the
whole purpose of wsing the ladder, and I ®hduk thet se fawr
a9 the avidemce suables me to undarstand the experiense of
the infustxy a8 1% stood in the Territeay ot the dste of the
aocident, the mest senxidle selution would have appeared % be
to wee a plain ladder with an able-bodied mam st the feot of
1% %o hold 1% firsly and see that me initisl movensut of
the ladder took plnce. Under thess coaditions expexiense
would have indicatod that the lalder wouwld do safe, and 1% we
ounly the faet that the employee f6r seme wknewn reasen chose
%0 wmlk asey and leave the ladder ungiurded that emused the
aseddemt to eveur. |

is I have alrcady indissted, the Defendmmt may im
this yespeet find iteslf wnier & duly to tehe greater I
pressutions in the fatwre in similar circumstanves haviag 2‘

The Defendmnt having in my epiniem setisfied the
MQMﬂ“‘.mwﬂw
mairing aveilabls o the Plaintiff, whe was s eaperieused .
mhmmdu_'w* ,
he Ssfemos based on the deetzize of coumsm enplepuent arises
and 15 in ny opinion en enewer % fhie part of the Flaimidff's



Mployees liability Ordinemee 1912. The yelewvent
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injuriss cuaised by reasom of the negligemse of amy persen
in Whe service of the empleyer who has amy superintendence
intyusted o bim whilst in the emercise of sush superindendense
er by reason of the negligense of any persen in the servise
of the emplayer to whose orders or direetions the workmen of
the time of the injury was bound %o confesm and @14 cenform
where sueh injury resulted fyem hin having so coufosmed.

In $he case of Yop iesussn vo Coveuut Dredeste Jdmited (1956)
Bo. ¥.5. I I had to cousider the socpe of a sinilar statutery
rovision in foree in Few Guimes, and I came %o the
eomolmmion that no new cause of action avises bW virtes of
Sestion 4 unlese the sane cause of astion would have arisem
at common law in the abesnee of the dectwine of sommen
enplayment. The only claim whish accexiing % uy comslusioms
in ®is cnse is met by this defowve is the claim amisdug owt
of the magligencs of the maitive servant vhe walked asay fyem
hs post. It is therefore euly if this st of e ampleyee
ws das %o the magligence of somebdedy in supsrinteniense er
of samsbod: to wose criers or &irections the Flalwtiff was
a3 the time confimming,that Seotiem ¢ will assist the
Plaintiff. The Plaintiff was working a® en axpert iz sm
independent trmds, called in to assist the weak being esrwied
out by the rigger in charge. The Flaistiil was weeking wnder
the rigger's directions to the extent that he wae making holes
and exmoeuting welding work im the pesitions isiisated 3y the
rigger. Towevoer, the rigser in mo wiy superistenied =
e Plaintif? or the mammer in which he eaxzied out the wesk.

 Infled, the mative empleyes in question was werking at the

time wnder the sole direction of the Platutif? himeelf whe hed

% ladder placed wherever he wasted it ani gave the fnstrwstiens

S0 the snployee uummd’ﬂbﬂﬂh
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