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i . . 6./2./590 -

‘i‘ Thils wes #n’applicaﬁﬁ for dircetlions in welation
to proceedings ftalten uvndery thr - aglator's Fenlly lMointenance
OTdﬁnaﬁae‘lQSZ 29 amended en. the subsbantisl point argued
by Counsel wao wvhather eny useful purpose could be achieved
by glving divections which would invelve subgtantial expense
0 bomh perties in view of the faet that tho Defendan% proposed
50 raiﬁe & preliminawy ohjection 4o the offeot that the Cours
could non hear the pr@eaedings in view of the provislions of
Secﬁlo 8 of.; %h@‘@raiawnee wh:ch pTavide in substance that
the a@pli@at;ﬁn 3houl& not be hea?& unlesgs it is nade WHEhin
mﬁne m@n&ha af e thEIaate of the g“&ne ate, Co

I e Gromie‘for the Respemaen% relied on the fact
Fhat Lh@ BUDMOns w&s @a%eﬂ the Tirst day of Sey%embcv 1988
and ﬁhas P?ebaﬁa W&B éram%eﬁ and ¢ssm@& on the 303h dey of

_Auguﬂf 1957» ' 1'.- ii : !

| . My, Kirke for the Applieant contended that the

word “&pplicat#cﬁ" uged in the Ordimanee doeg not megn the

apnraa@h 0 the Oourt made by the parbles and submitbed That
the filing of the cwimons would be the appligation eﬂvlmagaa

by thaiSeetlono v

N It eppears thab ofi the 3rd April 1958 Mx, Kizke
aelivemea to the Asa!sﬁant Roglotrar o foxm of mummons loftf

‘hlank ﬁ@geﬁher with %he prope fe@ fox iseuing the summong
and requested the Asmisﬁanﬁ Beﬂistraf not to lssue the summons
antil uhc Affidavit in support of %he a@plxeasiom vihich Mx,
Kizke pregasea %o have sworn in Aughralia and Tevurned vo Pord
Mowesbytf@r ) purpose wag ready for £1ling.  Hr. Klrke
awparently rogarded his action ag ”fllzng“ the swmmons and he

i uhereafba. wrohe o letuer to the soliclter acting fox the

_E, Respomﬁano to the effeeﬁ that @h@ gumnong had been Liled.

| The levter was nob proﬂuced on the hearing but it

we.g clewr that ¢t was ¢ntandea thaﬁ it ghould serve a9 s
ﬂﬂtlfjvaﬁpon %a ‘the Soliaitor Loxr the Respondent that the
proce@g ings had, bsen eommenced and purported o bhe & eomplian?e
with th@lr@guiremenr that they be commenced within the time
Timi%ed: f It was nok guggesﬁed that any snswer o the letter

was rechvea Wﬁieh would have the eifeet of misleading Mz,

Eirke or r&;slﬂg any estoppal against the Respondent and
pz@cludo hiim fr@m relying on uh@ point which is now ralged.

E I gay nothing as Ho ﬁhe merite of the point invelved

since agplieaﬁions of. this kind frequently affect the imtérqsﬁs
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of 1nkania and others to whom execubors aad trusboos may owe
8 dut? nodt %o waivc objections. of Hhis chavacﬁero
| During the course of axgument 4% occurred o me thath
'ﬁherezwarn twe grounds which might support en argument %o
OVercomc the situatlon in which Me, Kirke now finds himself,
The f¢rsu was that since the ASSLQU&H& Registrar accepted the
-decument and retalned it In the Bourﬁ file mnd &lao accepﬁe&
the fca far i%su ing the summons it nig h$ be ﬂa&ﬁ %hﬂt mr, Kirke
had, ﬂﬁmc all ﬁha$ bo ,could do bewarau the’ process of havimg the
summa4s 139&@& and tham thefeafter the duty of aeaﬂimg thc
docume@ﬁ necesﬂaxy b@ eaﬁplete ﬁhe Process was one for the
Laglsﬁrar to parfsrm and Yhat therefore v, K;%ke would nob De
respcnaible Por auy delug on the par% of the &ourt sbaf& ln '
/4gssuing the document. A Bomewhat similar wuling was g¢ven in
relaﬁlan o CempanJ-aabenturas by Mo Juqtﬂca Wullagar in
Victs@i& in Re Nirvens, and’ Song Phye Tdo 1947 V,I Ro'p
although rulings o the contrary effect hdve also been given in
rala%l@n o the reglsbwatﬂnm of motow sard. I &o not need: to
pufau@!%th pomalb?e line ef argumumﬁ any xu&&he? however gilnco
it appaars that the dodumont in fach was not jseued af v,
Kirkﬁ*% own ‘request becsuse ho aid nob regard hlmgelf as being .
ready to s om0 A% @n ﬁhc 1o% Septemhar 1958 when the
nfliaamWU wWas veady and ube Asgistant’ Regimtrar was notifie& 0
that effoet he. summonsg  was pvomptly swued anﬂ %hsve%iﬁer was
served on uhe ﬂafendanvo . e C
The vbhor gainx whailch oncurred o me wen ihat the
application alght be. %uyp@rﬁeﬁ by veforence to pracﬁiee walea
estmhlished in reles bion B0 apnlicatians Zor Linal degmenﬁ ‘under
the ususl’ Form of rulea pased Gn the- LHETLSh Rulc@ @f the'’ Supreme
Coursg Gyaer XI¥ Euie% 1and 25 The ‘bagls of ﬁhgee Tulen 48
that at the approprz&m@ time the Plaiﬂtg$f woy nake appl&eat*om
for finél Juﬂgmenﬁ within o llminea tdme - axher—appearance and-
that mhg appl&c@micn ig made ubon an affléEV1t eomplylnu wilth
speclfiq can&l%ianso Rule 2 previ&es that the epplieation shall
ba m@degby SUHIIONS o Th hag l@ﬂg been sevtled thalb the. apparent
dlffi&uiﬁy of'eomylylng with all the condibions prescrih 4 -ig Ho
be feaclvea by vcading the rule in sueh a way theb the appllﬂat10m
ig nob uh BUNMONS iuself nor the he@r&ag conducted upon the '
voturn date of the swamons (which depending on the state’ of the
lia® m&y Salke FL&GG e long Hlme affer the time limited for the
‘appllcatiom) but is 50me%hiﬂm walch fakeg place when a eomple sed,
get of affiﬁavit@ nee@asary Bo supparu the applisation is Modbea
with %he Juﬂgc"o Ageoei&tc o Oaher officer v tﬂeruupem issues
- the suﬂmoaa reiervea ‘o under Rule 29 - According to the proper
pracs1ee|th@ qummons itgelf recites thab the applicatlon has boen
made fow\rinal 3uﬁg&enﬁ i ﬁhaul& v@ezbe upon whath. affiQQV¢ta'
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. Ta the abdemge of any assistonce from Counsel on
this po&ﬁﬁ I ook time to consider the matiev as the cppcraunaty
&TOSQG S In ﬁ@harmlﬂ¢n@ waeuher there ig any onalogy
appropfiate %a ‘the presam% cage i¥-must be borne in mind that -
for. tha nurguses of Lh@ Postutor' s Eamlly Mélnuenance Oréinance
the?e &re 1o Speeial requlremem%s oo $o the Torm of the -
affidavx% in 3uppoft nor do I ses uny provision Tegquiring that
tho evidenee upon. which the appliemna progase% $0 rely must be
f1led be?cre B0y summanﬁ i dssued.’ So far am I can ses
thereiore %here was no reason in fact wa; the summans should n@%
have beezz ,Lssu@ﬂ 'stma&vh‘%; av:&y sma i.he aff«%czawz,s filed a,t a, R
1ater &at@o o :

%édﬁﬁng e %he prev;a;ons of +ho Tostabor's Pamily”
Mainteﬁance Dralnance #ho r@qulramenL of Section 5 is that'the
applleation shall be maﬁe by -sumiions 'in Cheuwberms Thls '

ording ta for %ha préaenﬁ pmrpca&s ‘idonkical with that of

Ordet o Rule 2 %o which I have prav;ously referved.” "I do not
th¢nk % at ihe werding ol Lh@ 3action leads %o the Loneluaian -
that 'E:hp application’ is the same thing os Yhe Pumiome,

Indeed [ Ghink %hat “the ‘move - riormal . view ig that the sumnons is

‘no morthhan $ho vehieze by ‘means.of which the spplication is
eomveye@ to tho Goar%O AGQOfﬁLﬁQ ta asual . pvaeﬁice 4% heam e
useful £an@?ﬁon off eommemcing %ha Court wocord and pulbting the
a@pliaant o ridghk as 0 costas’ . Ab.3 later stage. and having used
this véh%eﬁe o convey ‘him ba the Court the sppiicant will
normally maka an oral appﬁﬁcn%lOﬂ and I thinke that $he. priper
view 1alkh&t as. Lrom.ﬁhe ﬂat@ of; the lgsu@ ¢f the.gumnons.the -
applie&ﬁion csnﬁamplata& by eebien 5 48 B continuing proseas’
which' GXiSuﬁ untii it Lg bfcugab to an amnd by the Qf&@£ of tha
Couxrte ' ' i ' :

;| Lurninn now o Seeti@n 8’ the qg@ﬁbiaa 16 whethoyr %he

word, “applﬁc&%iaﬁ” in %hat sec%iem means procisoly the game

thing g the appiiaatﬁom rcfer?ed %o in. Sectlon 5, I 'think
1t is plain thad for the purnoae of Section 8 the application
does nob, necessarlly inclvae @he ﬂnﬁ&f& proeess right up bo

the ﬁa&e\of the ﬂr&er simaa The verb umed lg "ig made" gnd nob
g commsncaﬁ“ whiah wnmlﬂ be more usual Pﬁr&ﬁ@@l@gya‘ I think

that it‘wau?d ba u@&eagonabTe Lo*reaﬂ Seetion 8 ag m@enlng that

the entife opplica&iam must. be. eompla%eﬁ ¥1gh¥ up to Judgment
~within ﬂhe time limltg ginea the. ﬁartJes cannot reasonably be
made respnnﬁible For axy dalavs which moy avise from ne@eus¢ty
or the business o? the Cours. The purpose -of Section 8 is

Gledrly tb wrobee% %he es%aﬁe and erabls due distribution 4o

- be made by clesing bhe door o any furtier spplication afber a

-'Devia@ of  mine months. | On its proper consbrucitlion therefore I

" fhiml tha@ the application referred o in Section 8 means Hho -
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commeneing point of the epplication which according to normal
- proper practice would bé marired by, +the issue of the SuMmens.
. The. point remaining thorefore is whether by asnalogy -

with ﬁhe praeblce which has developed udor the Cprovisiong of
O‘v's:'ie‘r* X1V it 1s pa:—saible Lor an "a"')plj.eamon" W:?‘t;hna the -
meaﬁiﬂg of Secﬁlaﬁ & o exigb ‘hefore the - isgae of the EIMINONS o
“hatﬁit conld he 80 . if the-. rules g0 provided ov the appropriate
pr&etio@ Were @Sa&bli%hod lﬂ I think glear from the - esteblished
practiae umﬁer Order ZIV and I tthx that it would be o faip -
interyrebaﬁion of. Mro Kiﬁke%a aat&aue at the time bo undershand
thcm as meanﬂng in. e?feet Lhat ha .wan saking th@ Court %o
eﬂtartaim an’ appliea%&om umﬁar +he Ordinsnce. and that he wae
then ﬁom&ering documents. and. the pxesaribeﬂ feeg ag an.
assmranea that. he. nr@p@geé t@ uﬂe the- appropriaie vehlcle to
anpraaeh %he Louxs os' soon. as.the affidavit wae weady, If
theratwas sy - rmle ox: pvackace walch: wowld -authorige the
Aﬁsiaﬁgnt Bﬁgis%rax 0. 30 what he did I thiuk thed 1% is cleap
that Mr, Kirke's setion should be regarded as a- proeliminary
applﬁgatioﬁ made. orelly in the first instonce ond sufficlent
0 sablsly ﬁh@,yr@visions‘@f‘S@eﬁiGA-ao I have however teken
‘some %ﬁomble to agcertain whether there is any jJustiflcation
for saying tbo% such a practice exists end I am unable to
find aﬂyﬁhing whlch wenld suggest such . conelusion, - .

1  Prom time to time in cofmequonce of the mevemend of
Judges in the Tarritery on clroult 1t hes been something of .
a pragtice of sonvoniense fox practltioners to leave with the
Reg Aatﬁ&r documents containing bleakes (such se Notlces of
mgsioa3 and for the Regiatvar. 6 £1311 in the name of +the Judge
and thg date ypon wbieh the application may be made whon he
haa been pble o ' 2atiafy himsell hat o Juﬁgs will be evaillable
o heam the. appliaaﬁion on. ¥hatl date, .. However undesirable
such 8 pr&cﬁi@e nay h09 I. think toat if this had been the .
ve&a@m in the present cose . I ought o ascept the practice buﬁ
here ﬁho f&bﬁ ia that the appllemnﬁ wzs nob waiuin@ upon. the
Gourt ﬂn eny way buf waa migbakenly. waitimg upon the srrival
of an af?idavik and I think tha this pube the matter in o
differknt pos;tﬁano I think I mus® vogard what happened as
wholly umauthorizea bg any rule ov known practioce and
theref re as nob constxﬁuting An any sense an ayplieatiﬁn to
the Goart, L vgach . Fhis coneinsion wiﬁh‘samc regrat because
I thin$ it ism olear %hat Me. Birke intended by the action talken
$0 COmmEnGe his app1ieaiiom and that whon he wrobe the letter
to the! Raana&deﬂﬁ“s %oliciter he thought thet he had done so.
I shﬁnk also if 1o 0 be rog sretied that the. action of thae -
Agsiabant Registrar, slthough not contribubing to the QTLOR aia
‘noﬁhimg,ro put Hr, Kirke on his guard. - I have given
1ns%?uéeians that documents Whlch do not comply wxmh th@ zule&
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and esﬁabliéhea‘pfactice of the Coﬁrﬁ must not be accepied
even for the pur@ase of leaving that document on the Court
file,. If such e practice became establxsheé it would mean
that documents having no legal effect as. pre@ondlﬂgq go as to
put the party concerncd ob yvisk as %o costs or under mhe
effective combtrol of the Court mlght nevertheless operate as
a kind of caveat which would lead %o greét.embarraﬂgmeﬂt on -
the pazr® of other proposed partlies Lo the preceedings‘and )
cevse a good. deal of difficulty and confusion, = Where o
document regulres s roeturn dabe and o Tixed date for the hearzmg
cannot yetl be aseef%aimed the document . should be Lsaued and.
served or otherwige appr@priately dealt with with the nexk
convenient. @itbings of the Gourt.ihdicatea by weferensce 6 the
firvet business day of the month of thet slttings, ‘An
. application Yo fﬁx a, speclii ie day. may be made ob any tine there
Catter and if For any. rengon. the eage is not o be procesded
with on ﬁhe osmmenc ing day of. the 9ih?¢mgs it can be.adjourned
Lo S0me other dﬂ%e or sittings aw Fo & ﬂate to ba le@éo
uAlxhangh ‘the proviglons: of %h@ L@sﬁabar“g Family
Mawnbonanc@ Grd;ﬂance are suhgt&ntialiy Yaken from. the
1eﬂielammoa introduced. some. yoors 880 in How é@alandg Canada. )
and the Auﬁbraﬂi&n States it has mat been brought up to date by'
nalking brov151on i'or extension of %1m3 wmchin which.an
applicat&on ALY . be made in ayprep@la%e casan in Whl&ﬁ the eatata
mlght aat be prajuaiee@ and . L propase. 0. recomnend . Lnat such.
a pTOViSiO£ be 1nbersea in the Terriwary delnanceo_ )

In she fgsuli I, mhink that the only order that L can
make 18 maaﬁ the applicaﬁicn which ccmmcnc@d when the summons
was.event}&ily logued on the lsb uep%em%cw 558 be forever
stayed &i ce the Ordinamce does not eppear to @unzemp;aha that
the appiigzﬁ;em ahouid be diﬂmisgea but rather int eﬁds that 1%
should nuu be beard by th@ Couxrtoe
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