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IN.THE SUPREME COURT OF ) |
)
THE TERRITORY OF PAPUA ) No. W.S. 96 of 1959 (P) |
D o : |
AND NEW' GUINEA ~- ) |
Lol THE UAHVERsnTvSH-- |
BETWEEN s FaPUp 5 -
BEAlEElE L NEW - @ : ;
HE LisRagy A
FRANZ SPERRER"
- Plaintiff.
.
WILLIAM Jounsion
" Defendant. -
. “ADGHENT "

At the cénclu51on of the hearlng of th15 actlon I 1ndlcated - '
to Counsel that I had come tc the conclus1on that the Plalntiff was
entltled to recover the sum of £986 13 8, w1th whatever casts mlghﬁ
be approprlate, havang réga;é to ﬁhe payment 1nto Court by the Defendant
ahd the issues remaining for detemnnatlon at the trlal, I also 1ndlcated'
that in my v1ew the ac;ual ﬁg;rzng was mélnlf'concerned wzth the determipn-
ation of what amount, 1f any, ought to be pald to the Plaintﬁff in excess
of the sum pald 1nto Court. T Was dlSpOSEd to allgw éhe costs 1ncurred
since the paymenﬁ into Couxt,“or the costs of the actual hearlng, at a
lower rate, I lntlmated however, thaﬁ alﬁhougb I felt disposed to
exerclsze my dlscretlon in thls WaY9 it was proper flrst to deternune

what mlght be the correct form of Judgment to enter and that pr1ma facie

this would determine the questien of c:osts°

" I havé consulted thé Engl1sh Practlce and Rules whlch at the

;. present -date are broadly 51m11ar %o ‘the ‘Rules at present in force in

::;f_'Papua° I think the correct analysis of the matter is this that the

Coury should not only consider the fact that money has been paid into

. Court. Tt is necessary to look at the pleadings or in our case Notice

of Defenge to ascertain precisely what issues are alive and therefore

before the Court for determination at the trial. If the Plaintiff was




reéﬁi?ed.%ﬁ establish any general issue as a condition to Te-covering
Judgment, he is prima facie entitled to the costs of the action although

he may lose the costs on any particular issue upon which he Fails. L

In this case the liability of the Defendant was admitted
but Paragraphs 5, 6 and 7 of the Statement of Claim were denied. 1In
the result, the Plaintiff would have had judgment entered against him
had he failed to prove that he sustained the injurles set out in
Paragraph 5, the consequences set out in Paragraph & and the damage

set out in Paragraph 7.

The Defendant may be taken hot %o have contested the quantum
of the Plaintiff's claim up to a certain flgure but he dzd not admit
in relatlon to that flgure 91ther that the Plaln 1ff had suffexed

this damage or was entltled to Judgment for any sum of moﬂey. Before
recoverlng any sum as a Judgment, even the sum pald 1ﬂto b;ﬁrt, 1t o
would haVe been necessary for the Plalntiff on the pleadlngs to prer
facts sufflclent to complete hls Cause of acﬁaona )
Therefore I thlnk that the Plalntlff.is entltled to -3
‘Judgment for ﬁhe sum of £986913 80 and not merely for the balance.
1n ‘excess of the sum pazd 1nto Courta The Plalntlff dld call eV1dence
to establlsh the facts to whlch I have referred, and the w1+nesses were
cr055aexam1ned on the hearlng in relatlon to those factsa_ I thlnk

there fore that the Judgment should carry costs on the scale approp-

riate to & Judgment for £986 lBBB,

1 dlrect that the money 1n Court be paid out of Court to
the Plalntlff o hls Solisitor and that the costs.of the action bo . ..
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Chlef Jus*wcp,_

1/12/1939._" .




