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IN THE SUPREME COURT OF THE CORAﬂ ¢ MANN, C.J.

TERRITCRY OF PAPUA AND NEW GUINEA.
HOLDEN AT MADANG.

THE QUEEN v, BERNARD

REASONS

I have to decide whether evidence of a conversation
hetween Ingpector Parry and the accused should be admitted és
an admission of gullt. Thexe is no suggestlon thai the statew
wents made by the accused were not voluntary or that they were
Improperly induced, The cquestion is whether as a matter of
discretlon of the Court, the statements were made under such
cilrcumstances that the Gourt might think it proper to admit
thom or not. It is a vory wide diseretion designed to meet the
situations avising from a Pollce Constable's right and duty to
demsnd an explanation from a suspect and the privilege of the
accused not to be required In any way to admit or confess a
crime or give evidence agalnst himself,

The Judges Rules are not a code regulating the Court's
discretion but are an attempt by the Bnglish Judges to guide
the Police as to a coursa of conduct vwhich is likely to produce
a statemont that a Court will admit. Whether the Rules are
followed or not, the statement may be admlited or rejected at
the Court’s discretion. Rejection does not necessarily involve
any eriticism of the Pollce, for a voluntaxy statement may be
a valuable source of infovrmation for the Polices but whether it
should be wsed as part of the evidence, for or against the
accused lsanother mattery awd this must he left finally to the
Court's discretlon. It is never possible for a Police Offlcer
to say with cortainty that any statement of the accused will
ba admitted at tho triale ’

In the Territory we have many clrcumstances usually
not found in Engl&ndo Mony natives have little or no idea of
the Ingredlents of particular offencesy and no idea of the
difference that an admission will make In a ease llke thle
which requires corroboration. Many natives would find it
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very difficult to deny an allegation to an of ficer In authority,
saspeclally if the officer appears to know the truth, simply because
he has little idea of the limits of authority. It is for example
almost impossible for a Court to pearsuade some natives o plead "Not
Guilty" aven where there is an obvious defence, not understocod by the
agecused. Some have strong motivesg not always undersioody %o confoss
ceimas they did not comnit,

It would be wrong to lay down zules to limit the affect of an
vnlimited discrotion which has long been recognized as essential to
justice, and 1 will not attempt to do so.

In the present case thore was only one witness and the only
passlble way of obtalning the necessary corxoboration was by inviting
the accused Lo make a statement., Inspector Parxy already had all the
other evidence he could got, and quite reliable information. On the
answor of the ascused would depend the whole question whether a charge
could be lotd or not. In these civcumstances it has become a common
practlco for tho Police to warn the accused at tho outset of the
conversations I think this practice is wise.

Inspastor Paxzy fully understood all these sircumsiances,
and askod the accused a series of detalled questions, each designed to
cbtain an admission (if answered in the affirmative) as to specific
eloments of the offence charged or the alternative offence of
indecently dealing. |

In the ¢lrcumstances of this casey I do not feel disposed to
admit moye than the fixst two questions and answers aftex the first
warnings

At tide time the Inspsctor had nelther arrested nor charged
the accused and knew that he could not properly do so witheut asking
in effeoct, “Did you do 4t?" Such a questian he was entitled to pub,
ahd I think it was his duty to do so. He gave an approprlate warning
flrst, and‘l_%hink that thoe accused was capable of understanding his,
position. ;

‘The rost of the questioning was deslgned té'aecure evidense
to sheet home the two possible charges and ¥ think thitfiﬁ would have
been more approprlate from the evidentiary viewpolint if;the‘accused had
heen asked whether he wanted to maké any further statemhntgiwhich should
be taken, if offezed, without prompting. I think ﬁhgt the d@axge should
have been lald in the civeumstances of this case, as soon as! the accused
stated that he had had intercourse with the gizl three timas;.and had giver

the dates. R :f
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