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In this action the Plaintiff claims damages fbr 
. 
personal injuries, fractures of the radius and styloid 

process of the plna of his lett arm, received by him on the 

15th March, 1961, while he was employed by the Defendant as 

Bush Foreman in its timber getting and milling business at 

otomata, papua. 

In his statement of Claim and in his particulars, 

which are in evidence as Bxb1bit'~,nbe alleged that his 

injuries were caused by a piece of faU1ng timber striking 

and breaking his arm, whilst he vas <lri~ q a tractor. 

He claimed that the Defendant vas negligent in providing the 

tractor in a dangerous and un ate ~0A61tion in that it was 

not fitted with an overhead ~, h frequently 

referred to in the 6.v~d8Dce as a zoot ct h.F, tzoOIR 

pieces of falling ttBOef. 
During the hear counsel 

had. cros8-eDDl1De4 



there vas DO p 

t1Dlber thrown up ppl1eatI011 by 

Plaint1ff 's COlmsel to end the stat eat ot Claim. I 

vas reluctant, at fIrst, to alloy ttie amendment but atter 

hearing Counsel for the Defendant I felt that I should allow 

it, even at the late stage at whIch the applIcation was 

made. Defendant's Counsel volunteered that no question of 

costs was involved and so I allowed the amendment without 

terms except that I granted the Defendant's counsel the 

adjournment asked for to meet the new issue. This was but 

a short adjournment because the Defendant's Counsel had 

already introduced and, to some extent, had explored the 

matters raised by the new issue. 

This amendment was framed to allege negligence on 

the part of the Defendant in failing to provide side guards 

and fittings to the tractor to protect the Plaintiff from 

pieces of timber thrown up from the ground by the tractor. 

Although some ttne was spent on both sides in 

further exploring the matters relating to the issues raised 

by the amendment, in the upshot it assumed no great importance, 

particularly for three reasons:-

(1) The Plaintiff firmly maintained, even when recalled upon 

the new issue, that his injuries had not been caused by a 

piece of timber thrown up, but, by a piece of timber, which 

fell from a tree; 
(2) (a) The Plaintiff called no evIdence to show that side 

guards had ever been used on tractors, vb11e engaged in the 

work of timber getting. He, haselt bas bad oYer thIrty 

years experIence in the tillber ,ett1D, bIl.iDe •• ill the bush. 

The witness, Charle. MaurIe ·t ,_ 
called by the Pla1Dtitt, • oeiation 



,.ears in trop1cal ~ :t1on, said 

arf11'matively that be bad D..1MP ~9VI:l 148 ~ds to be us d 

on tractors in timber ,ett1na. Be also gave evidence to the 

effect that it would be ~practicable and dangerous to fit 

such tractors with the side caards sUIgested by the Plaintiff; 

(3) Plaintiff's Counsel, in his tinal address, su1:Jnitted that, 

taking into account all the evidence and upon the balance or 
probabilities, the accident happened as a result of a piece 

of wood being dislodged from the .tree and striking the 

Plaintiff and asserted that that was and remained the 

Plaintiff's case. He also sUbfitted that the Plaintiff was 

not changing ground but that, if for any reason the evidence 

produced a finding that it was more likely than not that a 

stick came up from the ground, then the Plaintiff claimed 

that it was practicable to fit side guards and this was a 

question of conflict between the evidence of the Plaintiff and 

the witness McBUrnie. 

The Defendant relied upon a number of defences 

which led to many interesting questions of tact and law. 

However, in the view I take, it is not necessary 

for me to discuss the issues raised by all the defences nor 

to find assistance in the Dot-inconsiderable number at recent 

decisions which have elucidated the law regarding the duties 

involved in the master and servant relationship. 

The d~fence, with vb1ch I t1nd .yselt concerned, 

is the denial that the Plaintift· 8 injurie. were caused by 

any of the acts or matters caapla1Ded ot. 

The Pla1nt1tt' s account ot the eireuastances in 

Which he receiftCl hiS 1113U1"1, that 1 Vb11 ldo.1ng a tree 



tOI:rwI~, 

e",idence 111 

eDB1I1ation. I 
111 C1'O 

lse va 
prel'8nt although the nati r, duty, at the time, 

was to drive the tractor, d14 drift hill trc. the site ot his 

injury in the bush to the a111. 

Mr. McBurnie gave positive eT1deace ot gOing with 

the Plaintiff to the site, which the Plaintiff indicated to 

him, was the s1te of the aCCident, in the afternoon of the 

day of the acc1dent. 

Th1s s1te, as described by Mr. McBurn1e, had qu1te 

different features fram the place described by the Plaintiff 

in evidence as the s1te of h1s injury and shewed no s1gn of 

the act1v1ty upon wh1ch the Plaintiff claimed he was engaged 

at the time, although the tractor,which the Plaint1ff said 

he was driv1ng was there. FUrthermore, no piece of timber 

was found by either the Plaintiff or Mr. MCBurnie, in the search 

which Mr. McBurnie said in evidence that they made there, 

which would fit the description of the piece of timber wh1ch 

the Plaintiff claimed he found on the tractor upon his return 

from receiving treatment at Abau some two to three days later. 

. The Plaintiff woUld not affirm or deny that this 

visit to the site with Mr. McBurnie took place and said that 

he did not or coUld not remember it. 

This is but one of the matters that have led me to 

the conclusion which I shall shortlY express. 

I do not propose to discuss all the evidence and 

reasons which have led me to such conclus1on. ODe other 

matter of importance is the Plaintttt'. de c1'1ption in his 

clam tor worker's compensation, IZh1b1t 6-, or how the accident 

OCcurred, namely: 

" ':>-"1:01'&,, area; 

Dead b,I'tIIWtD d110dpd 



concede, qu1te 

descr1bed by the Pla~titt ons he was 

engaged upon when he ~ecs1 

It was suggested by tlae Pla1Jatitt that the t 1lling­

in of this claim torm was lett to the w1tness Gerard Simon 

Hooy, the Defendant's Area Manager at otoaata, who actuallY 

wrote the answers to the quest10ns in the torm. However, 

this witness gave p~s1tive ev1dence that he wrote down what 

the Plaintiff told him to write, after cautiening the 

Plaintiff about the importance of the torm and the informat10n 

to be supplied in it. This witness also said that at or 

about this time the Plaint1ff told him that nobody was with 

the Plaintiff at the time of the accident. 

I accept the witnesses McBUrnie and Hooy as 

witnesses of truth and where they are in conflict w1th the 

Plaintiff I prefer to accept their evidence. 

Mr. Hooy gave evidence that in the afternoon of 

the day of the accident he said to the Plaintiff: "I suppose 

you have established with Mr. McBUrnie where it happened 

and all that" to which the Plaintiff sa1d "Yes." This is 

striking corroboration of the evidence of Mr~ McBUrnie that 

he was taken on that afternoon by the Plaintiff to the site, 

where the Plaintiff claimed to him, the accident had happened. 

I feel bound to say, however, that I would have accepted 

McBurn1e I s evidence without thi. corroboration. The 

Plaintiff when asked in oross-examination if he had met 

McBurnie that afternoon betore ... ing BOoY rep11ed ~ell I'. 

not go ing to s at one wa:t or tb.e other. I voul.dn It sat Yes 

or No to 1t." 

Havine ~ar4 t 

in the witnes be att 

~.~~~_ tbe 1tn •• ses 

v1dence and 



Ol' being 
thrown up trOll the crouD4. 

The PlaintUt, vb.n queatlcme4 by the wltneas 

Booy on the afternoon 01' the acc lclant sald I broke me arm 

on the damned tractor lt coUld ha?e been a stlck trom the 

tree or up trom the ground or &qJth1ng.- !he resolutlon 

of what really d1d break the PlaintUt.s arm mBJ l1e in the 

"or anything" in this repl1. 

In any event I am lett w1thout any bas1s for a 

tinding ot negl1gence against the Defendant. 

I am fort1t1ed in the conclus10n, wn1ch I have 

reached in this action, by the observance that the Plaintiff ' s 

case was conducted by h1s Counsel w1th considerable 

astuteness and legal learning. 

It may be some comfort for the Plaintiff to know 

that, in my opinion, his case could not have been presented 

with more persistent determination than that with which 

Counsel for the Plaint1tf conducted 1t. 

I, sitting as the Court to try this action, was 

assisted greatly by the patience and dignity, which he 

maintained throughout, notw1thstanding provocation alongside 

him at the bar table which anyone who d1d not witness it 

would deem incred1ble in a Court of law. Behaviour of that 

kind must not occur again while I am pres1ding in th1s Court. 

I tind a verd1ct, and pronounce ~udgment for the 

Defendant and I d1rect that ~udgraent for the Defendant with 

costs be entered accord1nll1. 

I order that Bxh1blta -,l, II "B, 11(:,. 11]), - "I," ''1," 
G" and "It" and E:m1blta 1, 2, 3, lilt, _,. and "6" 

r_ain in Court untU atter t tJae tor appeal baa expired. 

I order, by OQlU_ 

be handed out 01' IIMlI1t 

the Port Moresby General Hesplt. 

ntU'1of 




