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I THE SUPREME, COURT ) ' ~
OF THE TERRLTORY OF COR: OLLERENSHAW J.

PAPUA AKD NEW GUTIEA,

THE QURIN v,  GHLA-MATIEAT,

Trial at Tapini:

S 9th, 10th & Llth

May, 1962.

The accused ig charged under section 302 of, the
Code that on a date not known belween the Tivst day of

Sentember, 1961, and the first day of December, 1961, in the

Territory of Papua he murdered Xomai-Mumu of Lamoro.

The Crown, relying vpon Item (1) in secklon 302,
charges that the accused unlewfully killed Romal in

clreumsiances in which the accused ilntended to do some grievous

bodily harm to him.

In section 1 of the Code Wgrievous bodily harm?
is defined to mean: Y"any bodlily injury of such a nature as %o
endanger or be Likely to endanger 1ife, or to cause or be

likely bo causge permanent injury to health.®

Komai, the victim, belonged te a Goilala group of ¢

people and Lived in the wvillage of Lamoro.

Guia,' the accused, belonged to a different group,

ymown as Kewimarpai, and lived inm a village called Zhamora,

situate, apparently, some few miles from Lamoro, He was

the Village Chief of this willage.
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Aithough these two groups of people did wmaet at
the village of Lamoro for some ceremonisl celebrations, because
they had mutual relatives between the two villages, the groups

themselves "were not close welsbives at all.®

Tﬁe incidents out of which this charge arose took
place on a morning towards the end of Septémber or early in
Cetober last year and at, or on the outskirts of a village,
or hamlelt, called Kiramusi, situéted some two Lo three miles

from Lamoro,

On the previous day some men of Lamoro, including
Komal, under the leadership of the Lamoro Councillor Airi-

Toite, had gone to the village of Kirsmusi, and taken and

delivered there a girl to be the bride of a man of Kirammsi.

¥hen, next morning, the proceedings relating to this
transaction were almost completed and Aizi was about to take
vp the bride price, the accused, supported by sowe men of his

clan, arrived on %he_sceneo There he made claims in respect

of expenditure, %o which his people had been put on account
of’ the girl, who had been delivered as a bride to the people
of Kiramuzsi.

Tt would appear that these clalmd were not unfounded

because Airi, taking vp the bride price, offered to kill sng

deliver a pig to the accused, Guia, next day.

There was some discussion and avgument and a ffighiw
commenced, most probably between the younger men of the two

factions - the Goilala men of Alri and the men of Guia, the

accused, about fifteen wen in ali,

There vwas never ah any stage a real fight between
these two factionsg because some men on both sides took no

aggressive actlon and some of the older and more presponsgible

wen, iuncludingthe accuvsed, actively intervened to stop fighting,
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There was a chain of incidents between individuals -
ﬂﬂat Counsel for the accused, because of the suddermmess of
eventq, wight have called a chain reaction - the first blow
with & flst leading to a retaliatory blow wi ith a stlck by a

relative of the first victim,

At this stage Tato, another Councillor of Lamoro,
with the aid of the constable of that village, moved 1n to
stop the fighbing developing and Koibabu, the younger of the
two brothers of the accused, hit this intervening Councilior,

Tato, on the head with a sticl.

Tt was then that the Counciller Alri moved in with
his viliage constable, apparently the same constable who had
supported Tato, to stop more fighting and, if nogsible, make

arrests.

It seems that this was a determined move aﬂd
probably the boys, or younger men, of the accused's village
realised that they had gone too far: at all events tThey
commnenced to run off, They incilnded Koibabu and also CGutol,
who was Koibabués brother and so also a brother of the accused,;
Koibabu was the youngest of these three brothersg and the |

accmsed vas the eldest

A% the stage when the Councillor Tato was hlt on
the head hy Koibabu, Komal, a young unmar?ied man and the .
viéfim alleged in the charge, procured & sharpened garden stake -
and one, Kepard, his brother, took up a plece of firewcod,
which he found to hand near s house, about which the factions

were grouped, ' )

Komal threw the steke, as a spear, and hit the
TPtTLatinF Gutol in the bubtitocks. Although it pierced his
fles h and caused some blood to appear, futoi removed the stake

J_

without dgifficulty and continued his flight.
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Then occurred the immediate ineldent from which

this charge arose.

Romal, having thrown the stake, fell back a little
and stood about six feel in front of his brother, Kepara,
who a;so stopped there, to waltch the pursuit of the younger
man o? 2nsmora.

i
Thereupon, and gulckly after the stake had hit

Gutoi, the accused approached Komai and dealt him a Dblow on
the back of the head with the butt of the head of his axe.
Homai dropped to the ground with a wound in his skull from

vhich blood freely [lowed.

It i alleged by the Crown that this blow caused

the death of Komail, which occurred some four to six days later.

In support of the charge the Croun called Andreyw
Heill Flowers, a Cadebt Patrol O0fficer stationed at Tapini, %o
whom there on the 22nd November, 1961, aAiri and Kepara brought

Komalts skull.

| ,
; This officer gave evidence of his invesbtigations at
Kiram;si and at Lamoro, where he saw the body of Komal,
identified by Lls brother Kepara in Airils presence, recuﬁbent
withoﬁt a head in a grave in & burdal ground on & grassy
clearing at the top of a rocky eminénceﬁ chosgen for itsg

! ‘
difficulty of access To humans. and plgs.

.

The Crown also called Alri and Kepara and one of
The young wen of Zhamoras, named Turta, who also was present

‘when oceurred the incidents to which I have briefly referrved.
. }

While I found Alri and Kepara convincing witnesses
T was?not at all impressed by Turua. I felt fom his
demeanour and his manver of giving his evidence that I could

4

not place any rellance upon his testimony and g0, where his
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version differs from those of Airi snd Kepara}“as it does
in some quite significant respecty, I have vphesitstingly

accepted those of Airi and Kepara.

The Crovn put in evidence, without objection
Exbibit "AM: Fomai's gkull in which therve appears o complete
: -
depredeion Iract u?e, wnere an oval shaped piesce of bhone,
aboub.lﬂ by 7, 1g depressed inbto the ecranial cavity to an
average extent of #% on the line between the occipital and

rigltgparietal bones of the skull and about two inches dowm

on tqﬂ right side of the ghkull From the juncticn of the turo
R i .

1

porieﬁal bones with the occipital hone. ITts length lies
along tﬁe line between the occinital and right parietal hones
Exhibit Bt Cuials axe, and Exhiblt ¥C¥: His statement,

made belare the comm1ﬁ€1ﬂo magiastrate,

=3

ne accused did not give evidence or make o statement

in this Court and did not call any evidence.

i, Barnett, Counsel for the accus red, relied upon
provocation to reduce a verdict, if found, to one of manslaughter?
and thé omls upon the Crovwn not dnly T dlaprove provocafion
but also_affiTm&tively to prove:r (1) Ihtention) (2} ‘The
Komai, and, {3) “That this was cavsed by tie blow from

.

the axe of the accused person. It wag admitted that the

N

accused, with his axe, had struck Xomei a blow on the back of
his heéd, olthough the defence tended to rely upen Turva's

evidence to the effect that it was a packhand tap given Q’th_the ag
held in the accused's ?eft hand and gomewhat weakly delivered |

by himiwhile gianding dlrectly behind Komai,

-3
o
0]
foXs
o)
""a

fence also claimed: (a) That Guia's attack
on Fomcl was made in defence of his brother, Gvﬁoi,.and sought
the Benefwt of section 273 of the Code, andﬁ (b) That Guia
acted wn circumstances of sudden or exth raordinary ey gercy

Pal

and soughl the beunafit of seetion 25.
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I do not think that the evidence, which T
acceplt and some of which I have recited, gives any support

v

at all for a defence of acting in good faith in aid of
ok}

ACuLov for the purpose of defending him and I do not thlnk

thatisection 25 has any applicaﬁion wvhatever to the facts

of tﬁis case

Te return to the other defences:' Provocation being
raiséd, Mr. Bowen, on behalf of the Crown, has conceded that,
if T am satisfied that, but for section 304 of the Code, this
wWould e a cage of mirder, then, in the circumstances of this

case, sections 304 and 268 sre properly applicable, and, that

the verdiet should be one of manslaughter,

I am entirely satisfiéd that the Crown has discharged

Y

the omus upon 1t in this criminal coarge of proving:

(1)  That the accused intended to do grievouns bodiiy harm to
Komai, (2) That Komai aid die, and, (3) That it was the
biom, which the accused, with his axe, struck Komai's head,

that QLd kilt Komai,

(3)  Convineing evidence of the blow was given by
Aepafcs who was standing some six Teet behind Komai, He
described and also dewonstrated a swift ety rong tlow delivered

by the accused from

i

positlon, which he took up swiftly, at
the right side and a little towards the resr of Komsi, Thus
he stgod Tacing the gide of Komaia The top of the butt of

the head of the axe it the right side of ie back of Kowmaitg
head. . The depressed fracture disclosed by the skull,

Exhibit "AY, is, in my unhe sitating oplnion entirely conslstent
with sﬁch a blow as it is Incongistent with the tap described
and demonstrated by the witness, Turusa., L have no hesitation
in finding that the accused, when he siruck tbis blow, did
inten&‘toy end in fact did do some *grievous bbdily harm® to

Komai within the weaning given to that phrase in the Code.
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I . .
Tt produced, indeed, a severe fracture, affecting the cranial

|
caviﬁy}and what lay therein, inflicted by a dlow deliberately
aimed gt the skull with &n aze.

- {2) Detalled evidence of the death of Xomal and
nis burisl was given by both Airi and Kepara, natlve nen, net

unaceustored to death and mrial,

They both atiended him during his last few days of

1ife a?ter he was struck down by {mials axe.
; .
|.
i

Airi, a8 bo his last woments said, amongst other

evidences

vReTore he died, when the blood was
running Trom his mouth and nose, he gtarted
to move himself and threw himself from side

to side and then he died.™

He also sald that when Komai died: "his stomach did

not shake whatever®, meaning that he was not breathing.

Airi sat with the body all night and they buried it

next morning.

T come now to: (3) The omis on the Crown, which
was strongly relied upon by Mr. Barnett, of establishing the
canasl connection between the blow given to Komal and his

deathe.

. As in so many trisls of this mature In this Territory,
he wdﬁnﬂed men was not seen by a medical bffiqern There wag
no such officer within mileg of hig primltive village and no
messagé was sent to Tapini nor wag Komal carried there over
the difficult and, to him in his c@nﬁitioh{ dangerous mountain
joufne% by native tracks. LT seems from the evidence that
he guite definitely did not wish to be taken to the hospital

at Tapini and, doubtless, both Alri and Kepara algo welée

26
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traéi?ionally accusto@ed to Injuries tekinp their natursl
coursé in their villsge for bhetier or worse, It appears
that'KQmai?s siumll was exanined by a fully qualified medical .
officgﬁ of the Administration at Tapini but neither his
evi&eﬁée nor that cf any other such officer is available at

i
this trial.

However, I consider that the commection between the
blow to Komai's head and his death is clearly made ocut Dby
the evidence which leaves no veal room for any reascnable

doubt.

| Before the bloy Komal was there at Xivamusl, with

the men of his clan Trom Lamors, vlaving s nowmal role with
]

i£le] suggestlon of any allment. Oe fell to and lay on the
ground: immediately aflter the blow was strucis, Bofh Alri and
Eepara then saw the wound in The hack of his head, from which
blood Tlowed and, inter alia, Alri said:
% cradled his head in my hands
and felt the hole in Lhe back of his

sill with my finger.b

t

They gave him water to drink where he lay and he
vomited it up. They then cerried him home bo their village
This seme day in a string hammock and he did not shand or even

51T Up again snd scarcely spoke.

He lay in a room in a hut and Kepara said that he

lay all the time with his eyes half closed.

There was some difference in the evidence of men,
who Gid: not know the days of the weel, as to just how long !
Komal 1éy'like this Eefore e died. It was less than s week
and mﬁf have been si% days 2nd then he died as I have already
degeribed from the eﬁi&enﬁe of Airi and he was buried on the

next day. . N

In the 1ight of such evidence of the condition of
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Komal after he was dropped to the ground and of his death

and burial I cammot give weight to the suggestions of Counsel
for the accused that Komal may have been buried alive or

may have died from an internal injury, such as a ruptured

'spleenﬁ gulte independerit of the blow to his head.

. I am sure, also, that he wag very carefully buried
and that bis exhumation, when, after the flesh had deconposed,

Alri severed with hic hands the skull of Komai, wes slso very
carefully conducted so that T feel sure beyond reasonable
doubt that the fracture cccurred as described inm the evidence

and not subsequently.

I have not recited all the evidence that had
produced my conclusiong but I have endeavoured to refer to

“the salient watiers that have influenced me 1n reaching them.

' r
I find a verdict of guilty of manslavghter and

conviel the accused accordingly.
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