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IN THE SUPREME COURT OF

W GUINEA Appeal MNo. 2 of 1968 (H.G.)

IN THE HATTER of the Workers' Componsation

Ordinance 1356-1860
- an ;i -~
1% THE MATTER of an Appenl pending from an

award gnd Urder of ¥p R.G. Orneby, Stipendiary
Magistrate rt Madang, whoerelm WATEING (OVERBRAB)

'LIHITFD is Appellant and PIUR WARGT 1Im Respondent

~ and -

IN THE HATTER of the Workers' Compenasilon
Urdinahce 1958-1081

- and -

IN THE HATYER of an Appeal from the Distrist
Court ai Hrdang

BETHEEN |
PIVS WANGI
Appellisnt
WATHING (OVERYEAS) LIMITED

Respondout

JUDGHENT

in the matter of an srhitration hetween the
workor aad the omployor Company an Ordar and award was
made on the 13th December, 1261 that -
(1) The sald Watking (Overseas) Limited is liable

t0 pay to the anid PIUS ¥WANGI compensation

asgsesged in accordence with the Fourth

Schedule to the Workers' Compensation

Ordipance 1835-1961 in addition to weekly

anmeits paspsged in sccordance with the o K

- A . -

Gacond fHehedula to tha said Ordinance.
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(2) That the respondent YWatkins (Overseas) Lismiten
QO pay to the applicant PIUS WANGT the woekly
aim oqug.?.ﬁ && compesnsation for personal
iajury causad to the sadd PIUS WANGI on the
Fourth day of ¥ay, 1981 by acocldent arising
out of hiz emplovment ag & camual worker
employed by the snis regpondent such waekly
payment to commence from the 1% day of
December, 1261 and to continue during the
total incapacity of they sald PIUR WAHGT
for work,

(3) That the regpondant Yathins(Dverssas) Limitad
do pay to the applicant PIUS ¥WANGYE ang amonat
of‘gﬁﬁé.lﬁ.a B2 compensation ssgessaed in
accordaunce with the Fourth Senedule to thae
sald Ordinenge but linited by the application
of Bestion 13(i) ef the said Ordinance and
reducnd by the application of Sectien (1

of the a8i1d Ordinance.

Against this awvard the emplover has appealaed to
this Court sesking = vﬁriation by striking out
paragraphs 1 and 3 of this award. The worker hag
appealed soeking a variastion of paragraph 3 of the
award hy substituting for fhe sup of é%ﬂé‘lm.O
the sum of’ggﬁl.lﬁ.o. An Order was madoe hareln by

the Registrar that both Appeals be hoarg togethar,

In the arbitration it wus agread by hoth parties
that hy reason of injuriee sufferes i fhe Appellent
hy accldent arising out of or In @ya caurse of hisg
'amploym@nﬁ he‘had baan rand@reﬁ,totallyland barmanently
incapacitated Tor wurk.; The injuries included
spinal injurles whioh inter alia deprived the Appellant

of the loss of the uae of both legs.



provision ereutinﬁ A right in the Appellant to a
payment of the smount shown in the Pourth Schaduls as
approprinte to any Fourth Schedule injury which he
suffared ~ in this case, loas of tha usa of both legs.

Apart from Hection 13(1) thalopcrwtive provisions
entitling workers to benefite wéuld in gowme cases
contiuge until very large sums bad been palid thersunder.
Sectian 13 is a Section which is primarily directesd to
deslaring & meximun amount beyond whichk the worker's
entitlement sid the amployer's liability shall not
extond.

Section 13(1) proviégs that aotwithstanding
apvthing contslned 1n the Ordipnance the amount of
compenaation payable in reapect of an injury or injuries
caumed by any one acoldent shall not, szeept as provided
by that Section, exceedf f,3568.

Zection 13(11) states, "Where an injury results
in death or the total and permanent inoapacity of the
worker for wark the last preceding sub-section shall not
apply to limit the toxal smount of compensation payable
under this Ordinasce, which shall ﬁe aszessed in accord&nce’
with the Second and Fourth Schadules to this Ordinance.”

It ia sald that the effoet of the words following
the copms, hereinafter callisd “the words in question”,
is to eonact that in the case of a worker who is tolally
and permgnently lacapacitated thera shell be a right
in bim to rocover all sums te whiel the workey might
e entitled by Teason of Bection 8 under the terms of
the Begcond Schedule and alsc to regover the sums set
\But in the Pourth Sehedule apposite any ag‘thé'gaméd
injuries which the wgrker mav have-ﬂﬁffafe&l It 1s
to bho noted that it was unnecesgary to provide any
. such poslitive ensctment in respect of the ééaond

Seheduie pavmeonts becsuss theoy are already indenendently
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bim and his dspendants hy Sﬁction 2 and Saction H(2),

It 1s pointed out that bhe words i guestlon were
laserted lu Jection 13(R) by way of additton to the'
tevian of $hat Sub-Section as 1t appaars in the
Oydinanee in fores imupeclintely hafors the Ordinance
of 1a6a, that Ordinsnce contaise! 2 provision COTTRsn-
onrdiagy to Seation fi(i}, Section LH(R), Reetions 13(1)
aud byt for the wowds in question, I13(49). Undar that
Ordisanes 1t ig olear that o peraon sulfepliag a total
and parstnent ipcapaeity eould elnim no benefit in the
anture of o Fourth fchedule payment bapouse the oaly
proviaion conferring Fourth Schadule beaetlis sxprassly
sxaliuded him thervefrow.

Tt ig said, therefore. that the insertios of the
words in quesiion was 2 device adopited to reforn this
gxclusion. 1t Lla =aid 2la0 that valess that weaning
& agoribod o the words in sguealtlon then the purpose
of thnilr ipclusion is obnowre aund thay have no work
to do.

o thls M ¥hite siekes apawer Hhat the wowrds im
auestion are Inapt (o sxprosa the pouitlve grant of a
henefit and that they-app@nr in a Soctlon which is
concarnald pot to graat benolits hut to declare iha
Limits oy lack of limlts of beaefits ervanted gluaswhare
in the Ordinoanca.

It is maid also that in view of the exelusion by
Seotion 1T1(1) of tha Fourth Hcheduls bensiits by
esproas words ir the sage of pergons totally and
parmniently lncapaclitated, 1L wight have boeu axpecied
thnt o provisiocn intende’ to reverse that exoluslon
woulsd have been ands by some'puadﬁi#oaﬁl erproggion to
b Pound perthans An aujﬁmeﬁdmnﬁt of that Sectlon or

at awy vate havipg some compallisy relerencs therata.
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It is slso sald that the scheme of the Act
doas not pheourage the view that lagislative poliocy
wonld be likely to envisage the oayment of & Fourth
Spkettule banefit agalnst a backgromnd of continuing
weokly paymengs. Refevence to ?ﬁEEEEE§MX;M§95E?ﬂ

Stavedoring Prooristary Limited 54 A.L.RB. 529 provides

some support for this viow. Apatn it 45 anid that
tha task of the worker 1s to eztract from the words
in quﬁ#tien the positive munctment of a liability of
the employer 0 pry apd that the word rasseesad’ is
n word more apt to express tha notion of ealeulating
somathing otherwise ordered to he paid than to orente
an original liability in respect af somathing not
othorwise ordered to bhe paid,

The streagth of the rrgwtent for the worker lles
in the difflculty of ascribliug asy gurpase to the
words ia guestion unless they are ilatended to create
gome additional entitlemeut in the worker ar bis dapond-
ante. It they do create sn additionsl entitlement
they do zo orlv in ragspest ol the Fourth Achedule paymants,
On the worker's comtsntlon thoe words mmst be taken to
menn that in cases of death or intal pevmanent incapacity,
there shall be & payment by referencs to the Pourth
Schodule as well as payments ender the Jecond Schedule.
Copmidered iv velatlon to doath, this must ba taken
to mean cither, nothing, because the Tourth Schedule
doen not dsal with denth, ar toe mean thaz there shall
he a payment by rafatence to the varioﬁ&'members of the
pody, less of use of whieh is causedlby the deati.
The latter ia absurf.  If thevefore the words are

‘ ;

iateuded.tbnmreaﬁa'a new 3ianility they fal to do s0 7
with wegnrd to death.  “hie throws considerable doubt
onrthe augpention that thoy do areate a new 1imﬁility

at all. 8o far as cagses of total permansst incaphrelty

are concerred, It is elfficulit to balieve that the




beesn mrade and death hoe aupervensd, aud in Paragraph

13 for payment of a lamp swie of an amount lass In
gortaln cirowsstances than the Fourth Schedele payment
spproprlate to the lnjury suffered, ave to apaky in the
case of eatitlemonts on death and toial permanest
ineapacity. ‘Uged in thiz sevse, the words la queation
do the opposite of what 18 claimed for theam on behalf

of the worker, T am inelined to think this s the

true explanation of the Lusertion of the words in gisestion.
1 thavefora think that the words in gnestion cannot he
usad to create n new original liabllity to pay andotr the
Fourth 2ehedule as well as unlimited weckly payments

ip the case af a totul and permanent incapacliated worker.

The appeal by Yatkins (Overseas) Liwited must
thorefors be allowsd and it follows that the appenl
by the worler muslb be alsminand.

50 far ap costs are concerngd, I think the employar
talled to take this obylously srgmable matter serlously
apough 2t the arbitration preceedings. Therae iz, of
coyrse, & disinclination on hhe part of the Court to
vislit o liability Ffor ¢ests oa a worker wha iz seriously
injured anét has not scted unreasonably in the yreceedings
In addition, the employer pald no costs of the arbitratiaq,

1 gid think the worker should contrilbute to soug
dogree to the costa of the shosesaful Appellant, but
whan I come To gonﬂidpr the amount involved, 1t socems
to we to he w0 swell as to lack significanes teo the
emplaypr vt to congtlivte a Lonridernhlo Trdon Le th@
workar. I think thersefore that the ﬂrapnr Ordaer in tha

eirounstanscaes is Lhat ench party bear its own cosis.

The Formal Order is thnt tha awara hirp varlpd By

-

striking ount narﬂgr&phq 1 auﬁ T of the awvard and te

figure "{2)" and thet there Lo no Order ns to easta.
J.

.30 am, 3lst dHareh 10463




