
IN THE SUP:. CX>URI I 
OF THE TERnI19RY 0' 
PAPUA AND NEW GUIN!?I . Q)IWI NN C.J. 

REGINA v . KAWE-PARE 

REA&)NS FOR JUDGMENT 

This case wa~ tried at Kagua on the 20th June , 
1966 . The fact s were not greatly in dispute, although 
witnes ses varied cons i -ierably in some important details : 

by 
t, 

It appears that KUNDIBA, the brother of the 
·----accused, had marri(d t wice and that he wa. not getting 

aloil9 very well with hi s second wife. After he acquired 
her KUNDI Bfl had been in the habit of "avl"g his meals 
wi th h (:r d !1d ea t 1n9 thE: food that she had cooked. After 
some t.im ..:. , howeva, he lost inclination to follow this 
practic c1nd l 'C'ftls cd to eat her food and had his meals 

with t he fi r st wi f e instoad . 

"Oher c appr:ars to hav e! been some hostility 
betwa(. n H two wi v.' s , although there is not much detailed 
c:vidcncrJ ;,)out t his. I t i s cl ear, however, that the first 
wif e kil le d a pig , cla i med by the second wife to be her 
prop erty. The pig was l eft lying on the ground and tho 
c ircums tanccs suggest that th~re was a considerable 
el<::mcnt of hos til1 ty or contempt involved in this action. 

!ho accused had a conversation with his sister­

i n-law, th.' first wife , and proposed that the pig should 
be cook ed i n an underg r ound oven of hot stones, (mumu) , 

a proc e ss which occasioned considerable work. The first 
wife was ur:wil lirl~ to undertake this task and so the 
accused did so himself . The pig was duly cooked and 
eaten by 3 family group, which did not include the 
s econd wifE' , and it appears that tho second wife would 
not have bl'en welcome if she had joined the party. 

~n the occasion that the alleged offenc~ 
w.curred. the eccused and his brother KUNDIBA and other 
members of the f~mily and f~end& , were attending a 

mission church servico conducted by the Cat echist 

NARI-M~RANGE . They were 1n the vicinitv of ~'6 
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house at Lombo, where prep 

the construction of a small 

at hand in a stack nearby. 

'Itlonl were being made for 

chapel. Bulh materials w~re 

lhile the pvople were sitting around in a 

group, the second wife told tho accused that she was 

going to divorce h~r husband and that he, the accused, 

owed her ? pig and th~t he must give her a pig in 

satisfactbn of the debt. Although he had cooked and 

helped to ~at the pig, he had not, in fact, kill ed it, 

and he rr j(:c';.od the claim. He said that the first wife 

had kil h·d the pig ~nd that he did not owo a pig to 

the s econd wife. Saying this the accused walked up 

towards th·:, second wife .'lOd at Cl short distance in front 

of ;wr dro/e his <lxr, into the ground in such a m.lnner ~s 

to suggc::;t that he was mnking 3 gesture of so~e emphasis. 

The hu sb;md , KUi',r.JI3A, ~h 0n came up and picked up () handful 

of earth w lich had br·c:n db .. urbf'd by the axe 3nd, holding 
this in hi' hanj , s~id '1 l~ow we: can go to Court.1I He also 

had in his hand whlt was described ~s a "small knife " . By 
this the wi t nes s..:s .'lpr,'re:ntly meant something sml1ler than 

a l~rg~ r!cLhet e cr bush knife, and the only indic~tions 

of actu~l; he St"J9: st that it is most likely th~t it 
w<'s " kitc:,cn knif( with~ blade approximately 10 11 long. 

At all tV'l.t s KtU:JI8\ '1'1 ';" no attempt to attack th e 

accusLd wi'~h th is kn ife lt any stagc • 

. n r C's[.,onsv to i·~U:.JDI3A' s assertion about going 

to Court, . he ;:I": cu:; I. d 5? id II I do not want to go to Court. 

You C2n go if you ':;rlnt. to.:r AI. this stage K'oiNDI3f, went 

a~ros.;; to >. he st;!ck of bu ilding materials and selected 

Cl po 1 (", i "parent! y of <l kind common 1 y used for roof 
construct illn . !-{(' cut off A length of timber using thE:: 

knife '.'Jith a quiLk chopping action to cut it. It was 
variously described by witnesses, and comparisons were 
m;ode indlc ,. ting that the stick came within the range of 
3' 6" -4 loa i n length and was a little over 2" in diameter. 

Heving don' this, KUNDIBA came across to where the 
accus(;d W]!, standing and struck him a heavy two-handed 

blow on th. shouldor . 

The group of people present, and esp~ci3lly 
the CJt(!chis t N.\Rl had tried to separate the two men. 
KUNDIB 4 ~t this stage WaS clearly the aggressor and 
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NARI stood facing towarda h&IIwhen .h • . c ... . between th 

two brothers. So far as the wi_ce ,0." t he accused 
was, at this stage, s t anding stlll. ~ warned KUNDl BA 

not to fi ght, but realising tha t he could not stop him 
he stood as ide and said :IAlright if you must fight you 

must fight . II Apart f rom being the aggressor at t his 

stage, KU;.J:.II BA Wa!; h r g()r and more powerful than the 

accus ed. I t is not cl ear whether he intended to strik 
the 3ccu s ui on th .. , s h ould l~r, or wh ether the accus ed 

managed t o dodg E the bl ow to th·~t extent. The accus ed 
immediatdy r aspondcd by s triking out quickly with the 

ax e th a~ h ,. was c'1r rying in ordQr to disable and disarm 

his oppon ~nt . ht no stJ90 did he use the axe in such a 

way a s to sugg est that h0 intended striking a mortal blow. 
Th( itni fc· I layed no prt in tho fighting, and I infer 

th at C:lch c, f the two bro thers i ntended not. to attack the 

other wi th 1 sharp jn S \ rU~Hnt i n such a way as to be likely 
to caus e (L 1t h. 

!1 0n t he ~ ccuSLd struck out at KUNDIBA with 
th e <1X C: i t ·,.' as not , hr·.jvy downward blow but more of i) 

thrust Ll i.-rHd at K! ,' J:)lS:" 5 ·um ~ t th (: end of the dcliv l.:r y 

of the he "'V ' i blow "Ii t'1 t he :;tick. There was I su990stion 

t hat KU;J:J l Ji ap!=' (--' r d t o be preparing to deliver i) second 

blow , and U ere nnn0t b i much doubt that he would have 
don (: 50 . IUs arm at t he time of contact with the ilxe 

was more or less do~nward rather than raised and WQS 

most prohnL ly moving at t he instant of contact. The 
r esul t W :1S t ha t thf' sharp edge of the axe cut thE' fleshy 

par t of t h e fO re ilrffi from <'\ point near the elbw to a point 
clO SE to t he wris t . The cu.t described A curved path and 

sever ed mos t of t he· l arge blood vessels in the forearm. 
KUNo I 3/'. imr1 ( Uat cl y dropped the stick and fell to the 

ground , losing blo0d ver y r apldly. 

T~ . wound w :~s bandagod and KUMlIS'- was taken 
into ho spi t .]" bu t the crud (.; r emedies tak()n by the local 

peopl (! W('r ( flo t nonrly Cldc qJate for the purpose and, in 
spit e of th! .ir ~ffcri: S to hurry him to hospital, KUND I Bll. 

:t'eac hed thcr, in .1 condit' on .0 weak from loIS of blood 

~:lat h(! d i ",d . Th c! IAt:.'dical Orderly did what he oould 

with sn lin t-: ~ o luti.)ns , but KlR\t)I BA had lost so much 

blood t h ~t 11c could n.)t be: saved . 

I ~ s atisfied that t he accus ed did not have 
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the intent of causing hi' broth.r'. d •• th 
inflicting either the actual wound 1nfllc~ ., Ifty 

other wound which would be a likely caue. of d •• th or 
major injury. He said that he meant to strik. hi' 
brother with thF back of the axe and the inatrument 
5lipped in his hand' as he was delivering the blow, I 
do not believe this; nor do I believe that he was 
delivering the kind of blow which would be delivered 
with the back of the ~xe , I do believe he may h~ve 
been confused, l·u t there. is no evidence which I can 
accept to indic ,t e th~t J e intended to do otherwise 
than inflict d : elatj"r:l y unimportant wound in the 
region of t he forearm in order to make his opponent 
drop the stick ,md to put him tempor"3rily out of action. 
Thp blow was, of cours ~ , extr emely dangerous, but the 
outcome was not involved in any element of intent. 

On the f .1cts, t herefore, ~s I see them, the 
Crown case appe,lrs to me to be a case of manslaughter 
in which the two men wcr0 fighting with weapons, each 
of which in th·~ circumst'lnces constituted a lethal 
weapon, and coul'i e~s ily cause death, and one did so. 

Th e d(fenc es of provocation and self-defence 
'VI re rais ed . Sene att r·mpt was made to establish that 
t~G conduct of t~e ac cus0d in striking his axe into 
th~ ground in fr) nt of the second wife was a provocative 
a:t . I t is (!",~"{ to se c in this incident an enactment 
of the trRdition'l Eu ropean practice of earlier days 
of throwing do~n the g~untlet and the suggestion was 
t'F. t KUNDIBA , if. picking up the earth, wns accepting 
il chall enge to fight, ,jr that the incident was so much 
of an affront t8 the womFln and the others concerned, 
th.1 t it provok ed the subsequent attack. I cannot 
accept the cvidt1Ce as es tablishing that there was 
any particu l~T. ritual significance in this conduct 
Which would be r'cognised by the participants 8S a 
known incid ent of their cultural background. 

Witnesses yi r ld0d to the ever present tendency 
tc.. ~trive to gjy., som(' sort of working explanation, and 
Some said that ~.lJ ch a gC'sture mean., in effect, that 
the actor £Ii th(r intends to kill the person addressed 
or would like to do so. Tho variations in the 
explanations ,:lff,)rded were such as to shOW that it 1& 
not possible to qive i'I direct literal meaning to this 

beh"3viour. 3 7 
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The ction. and the II of the eccued would 
convey to an obs erver a generalized impre •• ion that the 
accused was probably rejecting the woman'. demand for 
restitution of her pig. and doing this "U:h lpecial 
emphasis, and with a gesture of hostility which could 
not be clearly defined, but would not necessarily 
involve ~n actual thre~t of violenc~. 

/ 
f 

It b impossihie to say whether KUNbIBft. cut 
off the length of stick i, response to the demonstration 
with the axe, or whether he did so because the accused 
refused to go t o Court. Both clemp.nts m~y have prompted 
the subsequent att ~ck, but at least it w~s after the 
"xe had been s tJ ck in to the ground that KUt-DIBA proposed 
the unwarlikc· soluti on of going to Court. Whether he had 
in mind going t) Cour t to dispose of the claim for the 
pig, or whether he thought that the Court might impose 
some punishmcr,t for the hostile gesture is not established. 
I think, there hre , th .1 t KUNDIBA, being the larger and 
stronger man, ; 11d th e 199ressor, carried an unprovoked 
2t tack with tr( stick tQ the place where the accused 
W3 S peacefully ~ tanding, even if angry and ready to 
stand his grourJ·j if n ·' e · ~:; i:lry. Tho only alternative 
possibly open to the l ccus(d 1t this point would have 
been to run ;o. v, -"{ . H:"!d '1,- donp so he would hAve lost 
the psycho1og :ic ·1 bi1tt~ l that was involved, and the 
situation wou U undou ~,t .: dly h.-we cost him the pig, which 
in this cont e>: t; is 0: V I ry subs tantial value. He might 

also h~ve jeop~ rd is cd ~ is iife . 

Thol ( fenc e of self -defence was put on two 
grounds. Firs l' under S.- ction 271 of the Code it was 
contend ed th ,Tt -:UNDIB,\ rpde an unprovokE:d assault upon 
the accused ~nd that the first blow struck with the 
stick was of such a chnr~c t cr as to cause reasonable 
?porehension of death or grievous bodily harm, where­
upon it was opa. to the accused to take such action 
3S would prevr'nt KUNDI9A from deUvering a second, 

and possibly fir~ l blow. 

In tht alternative, it ~as put under Section 

272 that if the action of the accu.ed did provoke 
KVNDIBA's assault, then the provoked assault wa. carried 
out with such violence as to caUle the .ame apprehension 

76 



-6-

ck 
nd induce a r 0 1sonabl~ bQllpi t hat the blow • 

with thQ axe was nQCCss~ry f or the pr eaerv 
accused . of the 

Cn t h t~ evldt~ncc I must find that K1JNDIBA' a 
~ssault was unprovoked . I t hink that the accused Is 
entitled t o this finding because, on the substantial 
WE- ight of the evidenc£: , KUNDI9A was acting with 
apparent self-cc'ntrol and any conclusion that he waa 
suffici ently prc voked by ''In insulting ceremonial 
9 cstu~e with th r axe wou td incorporate a very substan4;lal 
element of (tou bt . 

I n rt rq umen t I was r eferred to two cases which 
I had not s £- cn fo r a cons ider able time, and which were 
n_t avail abl e ~t Kagu a . Sinc e they indicated a possible 
divergence betw('0n the pos ition at Common Law, as 
df, t ermined by ~ h ,~ Hign Cour t , rlOd the position under 
the Qu eensl and Crimin ~l Codr , "lS determined by the 
Court of Cr im l.n2 1 App C:ill in Qu eensland , I thought it 
appropri at e to 'J djourn the hc?ring and conclude the 
t ria l at Por t ,\1o~~f.' sby ~ftr>r t he circuit . 

The fi r st. cn:;.( is t hat of fhe Queen v, Howe 
(1 958) 10 0 C.L. K. p.44R. The point material to the 
present cas e is 1hat st~t0d in the headnote, as 
follows : 

If To r etrr "I t before employing force 
is no longer to be treated as an independent 
and i mr crat i v( condition if a plea of self­
d <?f f'nc ·' is to b.: m~c! e out. Whether a 
retrc;)~ could or should have been made Is 
mer ely "In element for the jury to consider 
as entering into the reasonableness of the 
conduc t of the ac cused." 

In th e Que ensl~nd case, The Queen v. Johnson 
(1964) Qd. R. p.l , the Court of Criminal /.ppeal 
dec ided that r eg2rdles s of t he position at Common Law, 
th e position undr r th E' Queensl and Criminal Code is 

clear and do es not justify r esort to Common Law Rules 
1n order to r eso l ve a qUGs tion arising under Section 
271 of the Code. Stanley J. sounds a warning that 
some furth er cons i dera tion may possibly apply to 
cases arising und(~r Section 272. At all events he 
l eaves any suth question open, (p.14). 
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int with which I The C~C:: 

governed by th~ pass ~ge in Stanley J.II 

pp.13-l4. I should ~s k th~ two qu~stions 

II (1) rJhC?th r.> r th e n.- tun" of the aS$liult was such 
~s t o causo r~!sonlble ~pprehension of 
de~ th or grievous bodily harm. 

(2) I,'lh ~th ·'r th E' Pf'rson using the force by way 
of r,,' tf-def ~nc e bF'liE"ves on rE!asonable 

in the 
i s not 

gro. U:1. :ls th .... t he could not othorwise protect 
thp ~ rson def (nded from de~th or grievous 
bod il y h ~ r:n . 

I do ~ ot hcs it 3te to answer the first question 
affir-:1-:' ive. P W'mswer to the second question 
quit e !;.r) obviou s. 

') i~ point ,,·d out by Stnn!ey J., by turning 
~~ay from ~ n ~q9ross o r on0 might obviously lead to 
Jnes own dEst ruc tion. Thi s fully app).!!"s to the kind 
.)f situation with whi ch I "un dealing. It might be 
t hought possihl - to rS C ~ p( from a stick, but 1n exp~rt 
hands th at stick would give ~ n assailant adequate 
reach and S pN(i to pr rvrnt esc~pe. I have previously 
~~ id that lny vi thdr "w" ] would have cost the accused 

good de? l in t hF ps ychological situ~tion involv~d 
nd th is would influ.nc ( his pFrception of the 

r r?ctic .... bility 0f t ~ kin9 ~ny course other than th~ 

(:nr> hI' did. 

In t~8 abs ( nc ~ of ~ ny element of intent othpr 

than to st8nd t is ground in ~ situ~tion brought ~bout by 
d qu ?rrr>l br>tw(on tho two wives of KUNDIBI', 3nd in thE: 
consequcnti -. l d tuation which arose betwP£n his brotht'r 
and himself, ,r,d then to defend himself from uninvited 
,tt~ck. I conclude that the ~ccused was justified in 

striking at hi s brothEr with the ax£. 

Thu '. is on e other mattf'r. The last part 
of S~ction ~71 pprmits th€ accused, not to use such forc~ 
as he bclievrs nec~s s ~ ry. but rathpr to use any such 
forc~ as ~ nr ~~ssary . It might be argued in the 
oresent cas(' th 3t he. wa5 bound to carry out thp mildest 
3tt~~k which would, in f~ct, have b~en effective for his 
purpose. RelL,nce might be placed on S~cUon 293 of 
the Code which provid r:s th :'! t Il ln nny case in which the 
us~ of forC E ••••••••••• is lawful the use of more force 
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than is justified by law under the circu.ltanc •• i. 
unlawful." S~ction?4 might have a bearing 0. the 
point. 

C~rt-inly a blow differently aimed or managed 
might h;:Vf! produced the· required rl"sult with le •• 
damage, but in the fr3ction of a second which was 
~vailab1e to the accu5 ~d ~e only had one suitable 
instrumpnt to hand, ~nd the vP.ry long and curved wound 
is some indic~tion thAt the handling of the axe was in 
some way mism~naged, or rt3gravated by movement. It wa~ 
not a typic~ 1 ' xe yround . I think that the only footing 
upon which I (,In ass~ss th~ course taken by the accused 
is th2t th'r f' "/25 no othf'r coursp which hI;) cou~d have 
t3ken. It wo~ld have beon ~uch b~tter had the accused 
found some oth'r way of lT1~cting the situation, but in 
imposing st;mr' ', rds Ur0:1 him in a situation like this, 
I must tre2t him as thr village native that he is, 
living in B s ituati 'Jn in which lightning movement is 
not infrccu cnU y ess.nti;:l1 for thE': prE'serv;)tion of 
:me's lifL, -:-: 1 in ... '1ich cne might not infrequently b~ 
at tack ed with l rth~l w~:rons. 

In ill{ opinion the provisions of Section 271 

"XCUS f' the blew struck :'y thf> accused • 

Verdic t . Jot Guilty. 
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