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The accused is indicted for the crille of attempted 

rape. The evidence disclosed that the complainent, a 16-year 

old Papuan girl, was gathering firewood on I hill near her 

village. She placed her axe on the ground whUe moving scme 

firewood; the accused approached unobserved, took possession 

of the axe and hid behind a bush. On the girl's return the 

accused came from hiding and stood behind her. What happened 

then was described by the accused himself in a statement to 

the police as followsl-

II Q. Wh"lt happenf:d after that? 

\. The girl turned around and saw me and started 

to run away, but shp. fell over a stone and fell 

to the ground. I r"ln up to her and sat down on 

my knees and held her. I put my right h~nd on 

her mouth and with my left hand I tried to pull 

her pants off. 

Q. Did the girl try and fight you? 

.. No, she- scre:'1med out. I told her that I wanted 

to have sexual intercourse with her. She told 

me th"lt she did not want me to and she held her 

knees together hard. I tried to pull tham 

apart with my left hand. 

\~ere was the axe when this was happening? 

\. I had put it on the top of a stone near her head. 

Q. What hapPQned when she wouldn't open her legs? 

A. I took my right hand off h~r mouth and got the 

axe "Ind held the blade on her neck and told 

her that if she didn't let me have sexual 

intercoursp. with her I would cut her neck and 
if she didn't stop screaming I would cut her neck. 

Q. What happened then? 

A. Two ... n sta 

nd 

to nn up the hUl 

• I got up 

hUl. 

onrds .. e 

took th 
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The Crown says that on tho.e hct. the ...., ... 11 

gui! ty of att8lllpted rape. The defence contention it that 

what the accused did amounted to no more th~n act. of preparation 

that too much remained to be done to complete th~ offence to 

permit the description of what was done as an attempt to rape. 

I do not attempt to deal with the intere.ting and at 

times conflicting theories to which I was referred by counlel 

and which ar€ discussed 1n the cases and texts to which I was 

directed. I restrict my observations to such as I think are 
necessary to dispose of the present case. 

I\'here the charge is of an attempt to cOl1l'l'lit a specified 
crime it is necessary firstly to recognize the elements which 

constitute th~ completp. crime. Here the crime is th!t of rape 

which is defined in section 347 of the Code as followl'· 

" ;\ny person who has carnal knowledge of a woman, 

(or girl), not his wife, without her consent, or 

with her consent, if the consent is obtained by 

force, or by means of threats or intimidation of 

any kind, or by fear of bodily harm, or by means of 

false and fraudulent representations as to th~ 
nature of thp. act, or, in the case of a married 

worn)n, by impersonating her husband, is guilty of 

a crime which is called rape. " 

Secondly, it is necessary to recognize what constitutes 

an attempt. ~ection 4 of the Criminal Code provides 3S f?llows:-

" When a person, intending to commit an offence, 

begins to put his intention into execution by means 

adapted to its fulfilment, and manifests his 
intention by samp overt act, but does not fulfil his 

intention to such an extent as to commit the offence, 

he is said to attempt to commit the offence. 

It is ~aterial, except so far as regards punishment, 
whether the nffender doos all th9t is necessary on 

his P3rt for completing the commission of the offence, 
or whether the complete fulfilment of his intention 

is prevented by circumstances independent of his will, 

or whether he desists of hi' own motion fraa the 

further prosecution of his intention. It i. iamaterial 
that by reason of circumstances not known to the 

offender it is impossible In fact to ComMit the offence. 

The same facti lIay ctHllUtute one offence and an 
ttemDt to c~lt another offence. 
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In '(118 cases it may b. u •• ful 

between an att_pt and •• n prepanthn 01' .. twa 

unequivocal act. or bet ... n proximate and re.ot. actt, although 

I note that the Code i t.eU does not refu 1n tel'llt to a", 

distinctions in the relevant sections. 

In my view the combined effect of .ections 4, 347 and 

349 is correctly stated by Frost J. in Regina v. Joseph-Kure (1), 

as follows.-

........ in order to establish an attempted rape the Crown 

must prove:-

(1) The accused intended to have carnal knowledge of 

the complainant without h~r consent, or obtaining 

her consent by force or by means of threats or 

intimidation, ~r by fear of bodily harm, etc. 

(2) The accused had begun to put his intention into 

execution by means adapted to its fulfilment. 

(3) The accused had manifested his intention by some 

overt act. .. 

I should add that this construction was not disputed before me, the 

passage which I have rr.ad being adopted by the defence. 

In my view also the c·:mstruction of the relev~nt sectirms 

adopted by the Queensland Court of Criminal Appeal in Reg. v. 
Williams, Ex parte The Minister for Justice and Attorney-General (2) 

is correct. In particular I draw attention to the an3lysis of 
Wanstall J. at p.95. Rape is a compound crime which c~nsists not 
merely in achieving penetration but in achieving it without consent 
or with consent obtained by force, fear or threat. Naturally enough 

in most if not all cases, the facts relevant to the issue ~f consent 

will occur before and not after penetration. When penetration is 

effected it will be on a victim who is not consenting, as for 
instance one physically resisting, or on a victim who h3s unwillingly 

consented, that is onp. whose consent has been obtained by force or 

by threat or by fear. 

It remains to note as Wanstall J. pointed out in Reg. v. 

Willi_. (3) that in the definition of "attaapt" in section 4 of the 

Code there is nothing to say that the act said to constitute the 

lDeans of executing the intention should be directed towlll'd. tb, 

performanee of one rather than another el ... nt of a caapound offence. 
Further, I add -V own ob.erv!tion that the expre •• ion -'ppeal'l to 
put his intention into execution by .... n. adaoted to ita 'uUtlllent" 

(1) 

(2)& 
-~ 
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lihue the offence Itt-.pted 11 • c:c.pound 0 

beglnning of the execution of the c 

final el ... nt of it. 

If this analysis is correct then the relult In 
pre lent cal. is clear. 

Th. accused does not say at ~.t point of time he fo~ 
his intention to rape but clearly it wa. not later than ~en h 

commenced to chase the girl. Consider what then happened. When 

the girl fell he ran to her and held her. He put hi. one hand on 
her mouth and with the other tried to pull her pants off. He 

told her he wanted to have intercourse with her, she refused and. 

held her knees together and the accused tried to pull them apart. 

Even at this stage I think it would be open to a jury to 
find that he was attempting to rape in the sense that he was 
attempting to have sexual intercourse with a woman who was not 
consenting, as evidenced by her refusal and resistance. 

He could not readily overcome her resistance so he changed 
his tactics. He w~s asked: "What happened when she wouldn't open 
her legs?" and he replied, "I took my right hand off her mouth and 
got the axe and held the blade on her neck and told her that if she 
didn't let me have sexual intercourse with her I would cut her neck 
and if she didn't stop scre3ming I would cut her neck". At this 

stage having failed to achieve his object without her consent he 

tried to obtain her consent to his having sexual intercourse and 
tried to obtain that consent by threats and fear. 

I return now to the three matters which the Crown must 
prove as set out in the judgment of Frost J, to which I have 
referred. I comment on them as fol10wsl-

(1) On his own admission the accused intended to have 
carn3l knowledge of the girl. At first his 

intention was to have it without her consent, she 
forcibly resisting. When he was unsuccessful hi. 
intention was t? obtain her consent by threats and 
fear. 

(2) The acts of chasing, catchlng and holding the girl, 
stifling her cries for holp and attaaptlng to part 
her 1egl - at lealt if taken all togethal' - clearly 
constl tuted aeln. by IIhlell the IccuMd had begun to 

aecut.lon bh l......uon 
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(2) The a.e COIIIIenta .IY be mlde of hl. 

Cont. with the axe in relation to hh lntanUon to 
obtain her unwilling submisaion. 

(3) Hls intention can hlrdly hive beel1lDOl'8 

clearly manifested than by the totality of 

the acts to which I hive referred 1n (2). 

One further conment remains to be made. No doubt 1n aoae 

cases where the accused's intention is not expressly atated by him 

the enquiry to be made may be a much more difficult ODe. Hh 
intention may appear only as an inference to be drawn from the 
facts proved and it may then be difficult to determine whether 

certain actions of the accused justify an inference against him or 

whether those actions are innocent or perhaps directed to some 

other end. 

Her~ it was not seriously contested that what the Iccuaed 

did he did as part of a course of conduct which waa to culminate in 

penetration. The substance of the defence was that what he did did 

not latisfy the testa t~ which I have referred or perhapa to put it 

another way, that he was merely preparing to attempt and not 

attempting. 

For the reasons I hlve given and following as 1 do Reg. v. 

Williams (4), and adopting the analysis of the relevant secti~ns 
made in Regina v. Joseph-Kure (~) I reject the defence. Verdict on 

the first count, Guilty of attempted rape. 

No verdict returned on second count. 

Solicitor for the Crown S.H. Johnson, Crown Solicitor 
Solicitor for the Accused I W.A. Lalor, Public Solicit?r 
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