
IN THE SUPREME COURT 1 OF THE TERRITORY OF ) 
PAPUA AND NEW GUINEA. ) 

CORM : M&NN C.  J .  

Wednesday, 

3 rd  .April ,  19.63. 

BETWEEN THE SECHETAW FOR LChV 

EX PARTE DENIS ELIAS GROVE. 

AND STIPENDIARY MAGISTRATE AT 

MBAUL . 
I N  3 E .  PENNINGTON TUBA!JiI . 

1967 This  was an a p p l i c a t i o n  by motion and p e t i t i o n  
October 
13, 31. f o r  l e a v e  t o  appeal  under Sec t ion  2 2 5 ( 3 ) ( a )  of t h e  
November D i s t r i c t  Cour t s  ~ r h i n a n c e ,  1964-65. The m a t t e r  had 
219 2 '7q289 been p r e v i o u s l y  adjourned and du r ing  t h e  November s i t t i n g s  29, 30,  
December 1. t h e  ca se  was mentioned s e v e r a l  t imes .  
1968 
Apr i l  3. 

PT MORESBY. The respondent  a p p l i e d  f o r  t h e  a p p l i c a t i o n  f o r  

-leave t o  be d e a l t  wi th  a s  a  m a t t e r  of urgency,  s i n c e  t h e  
Mann J '  d i s m i s s a l  of t h e  charges  brought  a g a i n s t  him occurred on 

t h e  3 1 s t  J u l y ,  196'7. It was submi t ted  t h a t  i t  would be 

u n j u s t  f o r  t h e  c a s e s  t o  be re-opened s o  many months a f t e r  

t hey  had been heard and determined i n  favour  of t h e  

defendant .  

On t h e  o t h e r  hand, t h e  a p p e l l a n t  contended t h a t  

t h e  Court  should d e a l  n o t  on ly  w i t h  t h e .  a p p l i c a t i o n  f o r  

l e a v e ,  b u t  should proceed t o  a  hear ing  of t h e  whole c a s e .  

A f u r t h e r  adjournment was sought  s o  t h a t  t h e  whole c a s e  

could be thoroughly  gone i n t o .  It was contended t h a t  

t h e  i s s u e s  involved were of g r e a t  p u b l i c  importance.  

I i n d i c a t e d  t h a t  owing t o  t h e  p r e s s u r e  of 

c i r c u i t  work ou t s t and ing  and t h e  l a c k  of a v a i l a b l e  

f a c i l i t i e s  t o  enable  s e v e r a l  Judges  t o  s i t  i n  P o r t  

Moresby a t  t h e  same t ime ,  it would n o t  be p o s s i b l e  

f o r  an a d d i t i o n a l  Judge t o  de te rmine  t h e  c a s e  b e f o r e  

t h e  Chris tmas vaca t ion .  S i n c e  I was about  t o  go on 

c i r c u i t  I agreed t o  h e a r  t h e  c a s e  b u t  i n t i m a t e d  t h a t  

I would n o t  be  i n  a  p o s i t i o n  t o  d e l i v e r  judgment b e f o r e  

t h e  v a c a t i o n .  

The c a s e  p re sen t ed  many d i f f i c u l t i e s  and a  

good d e a l  of u n c e r t a i n t y ,  c h i e f l y  because t h e  charges  



The r a i s e d  v e r y  s i m p l e  i s s u e s  of  f a c t ,  b u t  i n  s u b s e q u e n t  

p r o c e e d i n g s  t h e  whole c a s e  a p p e a r s  t o  have  r u n  o f f  t h e  f o r  Law, ex  
p a r t e  Denis  r a i l s  t o  s u c h  an e x t e n t  t h a t  t h e  i s s u e s  have  become 

Grove9h igh ly  e l a b o r a t e d  and o b s c u r e d .  and t h e  
S t i p e n d i a r y  
M a g i s t r a t e  
a t  2 a b a u l  S t a t i n g  t h e  f a c t s  v e r y  b r o a d l y ,  i t  a p p e a r s  t h a t  
I n  Re. on t h e  1st J u l y ,  196'7, a t  Kabaul ,  a  p e r s o n ,  whom we may 
Pennington i d e n t i f y  f o r  t h e  moment a s  A,  was i n  t h e  Asco t  Hote l  a t  
Tubawai. 

3 a b a u l .  There  was c l e a r  e v i d e n c e  from s e v e r a l  w i t n e s s e s  
Mann C ' J '  t h a t  h e  was s p r a w l i n g  a c r o s s  t h e  b a r ,  a p p a r e n t l y  i n t o x i -  

c a t e d .  The kmployees a t  t h e  h o t e l  s a i d  t h a t  t h e y  s e n t  

f o r  t h e  P o l i c e  and r e q u i r e d  S u b - I n s p e c t o r  Grove, when 

h e  a r r i v e d  a t  t h e  h o t e l ,  t o  e x p e l  from t h e  p r e m i s e s  A. 

on t h e  ground t h a t  h e  was i n t o x i c a t e d .  He was r e q u i r e d  

t o  t a k e  t h i s  a c t i o n  by v i r t u e  of t h e  p r o v i s i o n s  of  
S e c t i o n  1 3 1 ( 5 )  of  t h e  L i q u o r ( L i c e n s i n q )  Ord inance ,  1963-4 .  

Vi'nen S u b - I n s p e c t o r  Grove a r r i v e d  a t  t h e  

h o t e l ,  h e  saw a  p e r s o n ,  whom we may f o r  t h e  p r e s e n t  

i d e n t i f y  a s  B . ,  s t a n d i n g  n e a r  a  t a b l e  and behav ing  i n  

a  manner i n d i c a t i n g  i n t o x i c a t i o n .  S u b - I n s p e c t o r  Grove 

p u r p o r t e d  t o  a r r e s t  t h i s  man f o r  b e i n g  drunk and 
o r d e r l y  c o n t r a r y  t o  S e c t i o n  29 of  t h e  %ice  Of fences  

Ordinance ,  1912-66 (N.G,).  B .  was removed from t h e  

p a r t  of t h e  h o t e l  p r e m i s e s  i n  which S u b - I n s p e c t o r  

Grove found him and was t a k e n  t o  a P o l i c e  van .  A t  t h i s  

p o i n t  t h e r e  was a  c o n s i d e r a b l e  d i s t u r b a n c e  amongst t h e  

crowd of p e o p l e  a t  t h e  h o t e l  and B . ,  s t r u g g l i n g  w i t h  a  

Policeman and t e a r i n g  h i s  s h i r t ,  e scaped  i n t o  t h e  crowd 

and was l o s t  t o  s i g h t ,  

On t h e  4 t h  J u l y ,  1967,  t h r e e  i n f o r m a t i o n s  

were  l a i d  and p r o c e e d i n g s  were t a k e n  i n  t h e . D i s t r i c t  

Cour t  upon t h e  b a r g e s  : 

( a )  o f  hav ing  w i l f u l l y  and m a l i c i o u s l y  

damaged a s h i r t ;  
( b )  of  b e i n g  found drunk and d i s o r d e r l y  i n  a 

p u b l i c  p l a c e ;  and 

( c )  of  hav ing  escaped from c u s t o d y .  

The p e r s o n  d e s c r i b e d  a s  t h e  d e f e n d a n t ,  whom 

we may i d e n t i f y  a s  C. f o r  t h e  t i m e  b e i n g ,  was p r e s e n t e d  

i n  c u s t o d y  a t  t h e  Cour t  and t h e  c a s e s  p r o c e e d e d  t o  a 

h e a r i n g .  



It was e s s e n t i a l  f o r  t h e  c a s e s  of t h e  

p rosecu t ion  t o  succeed t h a t  t h e  evidence should e s t a b l i s h  

a f f i r m a t i v e l y  t h a t  t h e  persons  I have r e f e r r e d  t o  a s  A. 

B. and C. were i n  f a c t  one and t h e  same person .  A 

number of w i tnes se s  were c a l l e d  by t h e  p rosecu t ion  and 

i f  one assumes t h a t  t h e  same person was involved through- 

ou t  t h e  s e p a r a t e  i n c i d e n t s  which occur red ,  t h e r e  could be  

l i t t l e  doubt  t h a t  t h e  p rosecu t ion  ca se  was e n t i t l e d  t o  

succeed.  However, t h e  M a g i s t r a t e  hear ing  t h e  evidence 

was very  doub t fu l  on t h i s  p o i n t  of f a c t  and expressed 

h i s  doubts .  He then  took a  cou r se  which may w e l l  be  

regarded  a s  something of a  s h o r t  c u t .  

The defendant  was n o t  r e p r e s e n t e d  i n  Court  and 

it  c l e a r l y  became t h e  du ty  of t h e  l e a r n e d  Mag i s t r a t e  t o  

exp la in  t h e  s i t u a t i o n  t o  t h e  defendant  and h e l p  him t o  

unders tand  what cou r se  of a c t i o n  he might t a k e .  It 
appeared t h a t  t h e  defendant  had t h r e e  w i t n e s s e s  a v a i l a b l e  

a t  t h e  Court  and he himself  was prepared  t o  g i v e  

evidence.  The l e a r n e d  M a g i s t r a t e  p u t  t h e  defendant  i n  

t h e  w i tnes s  box and, i n  e f f e c t ,  i n v i t e d  him t o  tel .1 h i s  
s t o r y .  The defendant  d i d  s o ,  s t a t i n g  t h a t  he and h i s  

t h r e e  f r i e n d s  were a t  a  t a b l e  some d i s t a n c e  away from 

t h e . b a r  and i n  a  p o s i t i o n  i n  which he could no t  have 

been t h e  same man a s  e i t h e r  A.  o r  B .  A t  t h i s  p o i n t  t h e  

l e a r n e d  M a g i s t r a t e  i n t i m a t e d  t h a t  he would n o t  t a k e  any 
more n o t e s  of evidence.  He allowed t h e  defendant  t o  

l e a v e  t h e  w i tnes s  box. 

The l e a r n e d  M a g i s t r a t e  c a l l e d  two of t h e  t h r e e  

w i tnes se s  who were t o  g i v e  evidence on beha l f  of t h e  

defendant  and p u t  t o  them a  ques t i on  t o  a s c e r t a i n  

whether  t h e i r  evidence would suppor t  t h a t  of t h e  
de fendan t .  The w i t n e s s e s  were then  thoroughly  c ros s -  

examined by t h e  p rosecu t ing  P o l i c e  O f f i c e r .  A t  t h i s  
p o i n t  t h e  l e a r n e d  Mag i s t r a t e  appeared t o  a c t  somewhat 

a b r u p t l y  i n  d i smi s s ing  t h e  charges  and al lowing t h e  

defendant  t o  go. 

I n  s p i t e  of t h e  f a c t  t h a t  he has  had long 
exper ience  i n  Cour t s  of a l l  j u r i s d i c t . i o n s ,  t h e  l ea rned  

Mag i s t r a t e  e n t i r e l y  overlooked t h e  f a c t  t h a t  t h e  
defendant  a t  t h e  conc lus ion  of h i s  s h o r t  ev idence  had 
been allowed t o  go back t o  t h e  dock, s o  t h a t  t h e  

p rosecu t ing  P o l i c e  O f f i c e r  had no t  been g iven  any 



oppor tun i ty  t o  cross-examine him on t h e  i s s u e s  of f a c t  

r a i s e d .  A t  t h e  same t ime t h e  l e a r n e d  Mag i s t r a t e  d e l i v e r e d  

a  ve ry  s h o r t  judgment r e f e r r i n g  t o  t h e  c o n f l i c t  of 

evidence and say ing ,  w i th  a  good d e a l  of emphasis, t h a t  

he dep lored  t h e s e  ca se s  because they  p laced  t h e  P o l i c e  

i n  an i n v i d i o u s  p o s i t i o n .  

It i s  apparen t  t h a t  he  was express ing  a  s t r o n g  

d i s l i k i n g  f o r  t h e  somewhat a r b i t r a r y  p r o v i s i o n s  of 

Sec t ion  1 3 1 ( 5 )  of t h e  Liquor  ( ~ i c e n s i n q )  Drdinance.  

It appears  t h a t  a f t e r  t h e  hea r ing  t h e  

p rosecu t ing  P o l i c e  O f f i c e r  p r o t e s t e d  t h a t  c a s e s  of t h i s  

kind gave r i s e  t o  t e c h n i c a l  d i f f i c u l t i e s  f o r  t h e  P o l i c e  

i n  t h e  e x e r c i s e  of d u t i e s  which were mandatory, and tha-t  

t h e  Court  should s t a t e  r e a s o n s  which would be  of a s s i s t a n c e  

t o  t h e  P o l i c e  by a f f o r d i n g  them guidance.  A t  about  t h i s  

t ime t h e  b b j e c t i o n  was r a i s e d  t h a t  t h e  P o l i c e  had no t  

been given an oppor tun i ty  t o  cross-examine t h e  defendant  

and t h e  l e a r n e d  Mag i s t r a t e  a t  t h i s  p o i n t  r e a l i s e d  t h a t  a  

s l i p  had occur red .  Apparent ly  i n  an endeavour t o  

a s s i s t  t h e  P o l i c e  by c l a r i f y i n g  t h e  m a t t e r ,  t h e  l e a r n e d  

Mag i s t r a t e  then  embarked on t h e  d r a f t i n g  of a  h i g h l y  

e l a b o r a t e  "judgment" which was r e a l l y  an essay  on t h e  
p r o v i s i o n s  of t h e  Ordinance,  coupled w i th  an exp lana t ion  

of how he had reached t h e  conc lus ion  t h a t  t h e  charges  

should be  d i smi s sed ,  

From t h i s  "judgment" i t  appears  t h a t  it was 

no t  wi thout  d i f f i c u l t y  t h a t  t h e  l e a r n e d  Mag i s t r a t e  d i d  

a r r i v e  a t  a  l e g a l  de t e rmina t ion  which Coincided wi th  

h i s  e a r l i e r  d i s m i s s a l  of t h e  c a s e s  which had been based 

on a  s imple  i s s u e  of f a c t  and t h e  a p p l i c a t i o n  of t h e  

r u l e  a s  t o  t h e  onus of p r o o f .  

From t h i s  p o i n t  t h e  m a t t e r  became more and 

more complicated.  The f a c i l i t i e s  a v a i l a b l e  i n  Kabaul 

t o  a l l  j u r i s d i c t i o n s  a r e  h o p e l e s s l y  inadequa te .  Up t o  

t h r e e  Mag i s t r a t e s  normal ly  s i t  d a i l y ,  and t h e  Supreme 

Court  and t h e  Land T i t l e s  Commission hold subs t an t i a l .  
s i t t i n g s  i n  a l t e r n a t e  months, a l l  i n  one u n s u i t a b l e  

b u i l d i n g  wi th  on ly  one room b i g  enough f o r  t h e  conduct 
of Court  p roceedings .  I n c i d e n t a l  f a c i l i t i e s  a r e  q u i t e  

inadequa te  and t h e  p r e s s u r e  of work on t h e  l e a r n e d  

Mag i s t r a t e  was s o  unreasonable  a s  t o  be conducive of 



t h e  kind of s l i p  t h a t  occur red  i n  t h e  p r e s e n t  ca se .  

The l e a r n e d  M a g i s t r a t e  d r a f t e d  some f i v e  

pages of h i s  "judgmentw and d i s c l o s e d  t h e  d r a f t  t o  t h e  

P o l i c e  I n s p e c t o r  f o r  h i s  guidance,  because s e v e r a l  o t h e r  

s i m i l a r  c a s e s  were pending.  The Deputy Crown S o l i c i t o r  
i n  Kabaul was s o  over-burdened w i t h  o t h e r  work t h a t  he 

was no t  a b l e  t o  s p a r e  t h e  neces sa ry  t ime  t o  examine t h e  

ca se s  wi th  a  view t o  lodging  appea l s .  He r eques t ed  t h e  

Crown S o l i c i t o r  i n  P o r t  Moresby t o  under take  t h i s  work, 

bu t  t h e  Crown S o l i c i t o r ' s  a v a i l a b l e  p r o f e s s i o n a l  s t a f f  

was a l s o  over-burdened, and t h e  r e s u l t  was t h a t  no appea l  

was i n i t i a t e d  u n t i l  t h e  t ime f o r  p roceedings  was on t h e  

p o i n t  of e x p i r i n g .  This caused a  n o t i c e  of appeal. t o  b e  

s e n t  by urgent  t e l e g r a c  i n  t h e  name of t h e  S e c r e t a r y  f o r  

Law,addressed t o  t h e  l e a r n e d  Mag i s t r a t e .  

I n  t h e  te legram t h e  grounds f o r  appea l  i.nclucled 

t h e  a l l e g a t i o n  t h a t  t h e  l ea rned  M a g i s t r a t e  had a c t e d  i n  
an u n j u d i c i a l  manner i n  d i smi s s ing  t h e  charges  a g a i n s t  

t h e  defendant .  This t e l eg ram came a t  a  t ime  when t h e  

l ea rned  Mag i s t r a t e  had been under  g r e a t  p r e s s u r e  t o  make 

a v a i l a b l e  f o r  t h e  Clerk  of Cour t s  and f o r  t h e  Deputy 

Crown S o l i c i t o r  cop ie s  of t h e  documents on f i l e ,  b u t  t h e  

t yp ing  f a c i l i t i e s  a v a i l a b l e  t o  him l e d  t o  a  s ta tement  by 

him t o  t h e  e f f e c t  t h a t  t h e  pape r s  could no t  be  made 

a v a i l a b l e ,  ( excep t  f o r  i n s p e c t i o n ) ,  f o r  some months. 

On r e c e i p t  of t h e  te legram s e t t i n g  ou t  t h e  

grounds of appea l ,  t h e  l e a r n e d  M a g i s t r a t e  became h i g h l y  

a g i t a t e d ,  because t h e  a s s e r t i o n  t h a t  he  had a c t e d  i n  an 

u n j u d i c i a l  manner, having been  made by h i s  Departmental  

Head, ( a c t i n g  i n  ano the r  c a p a c i t y ) ,  might ,  a s  he t hough t ,  
p r e j u d i c e  t h e  l ea rned  M a g i s t r a t e ' s  c a r e e r  i n  t h e  Pub l i c  

Se rv i ce .  S p e c i f i c a l l y  he thought  thafi an unders tanding  

which he  had made w i t h  t h e  Departmental  fiead which would 

enable  him t o  withdraw from t h e  magis t racy  a t  any t ime  

a t  h i s  o p t i o n ,  might be l o s t  i f  t h e  U ~ ~ a r t m e n t a l  Head 

had a l r e a d y  committed himself  t o  t h e  express ion  of an 

unfavourab le  conc lus ion  a s  t o  t h e  behaviour  of t h e  

l e a r n e d  M a g i s t r a t e  i n  Court .  Moreover, t h e  l ea rned  

X a g i s t r a t e ' s  commission was s h o r t l y  due f o r  renewal .  

I n  f a c t  t h e  l ea rned  M a g i s t r a t e  nesd n o t  have become s o  

d i s t u r b e d ,  h u t  he  d i d  n o t  r e a l i s e  a t  t h e  t ime  t h a t  t h e  

te legram had been s e n t ,  n o t  i n  p l a i n  language bu t  by 



Telex equipment, s o  t h a t  i t  could no t  be i n t e r c e p t e d  by 

t h e  p u b l i c  a t  l a r g e  a s  he t hough t ,  This i n  t u r n  l e d  t o  

t h e  l e a r n e d  Mag i s t r a t e  f i l i n g  f o r  t h e  guidance of t h e  

Supreme Court  an even more h i g h l y  e l abo ra t ed  r e p o r t  d e a l i n g  

w i t h  t h e  o r i g i n a l  hea r ing  and t h e  ques t i ons  of law, which 

were by now bui lding-up i n t o  a  s t a t e  of cons ide rab l e  

complexi ty .  

Meanwhile, a l though  t h e  appeal  had been 

lodged,  t h e  Crown S o l i c i t o r ' s  s t a f f  had been unable  t o  

g i v e  t h e  appeal  t h e  neces sa ry  a t t e n t i o n ,  and s o  it remained 

i n  t h e  l i s t  and was adjourned,  and would have been adjourned 

u n t i l  some t ime t h i s  y e a r ,  had n o t  t h e  P u b l i c  S o l i c i t o r  

p r e s sed  f o r  an e a r l y  hea r ing  of t h e  a p p l i c a t i o n  f o r  

l e a v e  t o  appea l .  

The a p p e l l a n t  d e c l i n e d  t o  make a  s e p a r a t e  

a p p l i c a t i o n  f o r  l e a v e  and d e c l i n e d  t o  r e l y  on t h e  p o s s i b l e  

argument t h a t  t h e  terms of t h e  te legram i t s e l f ,  s e t t i n g  

o u t  t h e  c la im f o r  l e a v e  a s  t h e  f i r s t  ground of appeal ,  

might c o n s t i t u t e  s u f f i c i e n t  n o t i c e .  

I n  t h e  absence of Rules of Procedure  s p e c i f i c a l l y  

a p p l i c a b l e  t o  t h i s  k ind  of appea l ,  I would have thought  

t h a t  such an argument might have subs t ance ,  b u t  s i n c e  it 
was r e j e c t e d  by t h e  appe l lan t .  it i s  now neces sa ry  f o r  t h e  

a p p e l l a n t  t o  apply  ou t  of t ime  f o r  l e ave ,  and seek t h e  

e x e r c i s e  of t h i s  C o u r t ' s  d i s c r e t i o n  bo th  a s  t o  t h e  t ime  

a t  which l e a v e  might be  sought  and a s  t o  whether t h e  

s u b j e c t  m a t t e r  of t h e  appea l  complies w i t h  t h e  s p e c i f i c  

requi rements  of Sec t ion  225 of t h e  D i s t r i c t  Cour t s  

Ordinance 1964. 

Sec t ion  225 of t h e  D i s t r i c t  Cour t s  Ordinance 

i s  t h e  s t a t u t o r y  p r o v i s i o n  which con fe r s  on aggr ieved  

persons  t h e  r i g h t  of appeal  t o  t h e  Supreme Court .  Sub- 

s e c t i o n  2 p rov ides  : 

" ( 2 )  Except a s  provided i n  t h e  nex t  succeeding 
sub - sec t i on ,  no th ing  i n  t h e  l a s t  p reced ing  
sub - sec t i on  con ta ined  s h a l l  be deemed t o  
a u t h o r i s e  an appea l  by t h e  Crown o r  t h e  
Adminis t ra t ion  a g a i n s t  t h e  d i s m i s s a l  of 
an i n fo rma t ion .  

(3) Where, i n  t h e  op in ion  of t h e  Supreme Cour t ,  
t h e  m a t t e r  is  one of such p u b l i c  importance 
t h a t  l e a v e  should  be g r a n t e d ,  t h e  S e c r e t a r y  



f o r  Law may - 
( a )  appeal  a g a i n s t  a  d e c i s i o n  of a  D i s t r i c t  

Court  on beha l f  of a  p a r t y ;  o r  

( b )  i n t e r v e n e  i n  an appea l  t o  t h e  Supreme 
Court ."  

It would appear  t o  be  c l e a r  on p r i n c i p l e  t h a t  

t h e  s p e c i a l  r i g h t  of appeal  h e r e  con fe r r ed  upon t h e  

S e c r e t a r y  f o r  Law would exc lude  any more gene ra l  r i g h t  of 

appeal  which might o the rwi se  have been con fe r r ed  on him 

under t h e  p r o v i s i o n s  of S e c t i o n  2 2 5 ( 1 ) .  Thus, i n  t h e  

p r e s e n t  c a s e  i f  t h e  informant  himself  had appealed,  he 
might have been e n t i t l s d  t o  do s o  w i thou t  l e a v e ,  whereas 
t h e  S e c r e t a r y  f o r  Law, having e x e r c i s e d  h i s  s p e c i a l  r i g h t  

of appea l ,  s u b j e c t  t o  l e a v e ,  t h e  l e s v e  of t h e  Court  i s  a  
c o n d i t i o n  which must be  s a t i s f i e d .  The ques t i on  which I 

have j u s t  mentioned a s  t o  whether t h i s  s p e c i a l  p r o v i s i o n  

i n  f avour  of t h e  S e c r e t a r y  f o r  Law should  be  taken  t o  

exclude any r i g h t  of appea l  on t h e  p a r t  of t h e  in formant  
on t h e  ground t h a t  he i s  a c t i n g  on beha l f  of t h e  Crown, 

i s  a  ques t i on  which i s  n o t  now b e f o r e  me f o r  d e c i s i o n  and 

I exp re s s ly  s t a t e  t h a t  I am n o t  now dec id ing  t h e  p o i n t .  

The l ea rned  M a g i s t r a t e ,  because of t h e  e f f e c t  
t h a t  he  supposed t h a t  t h e  proceedings  might  have upon h i s  

p o s i t i o n  a s  a  Mag i s t r a t e ,  j o i n s  wi th  t h e  a p p e l l a n t  i n  

ask ing  t h i s  Court  t o  g r a n t  l e a v e  of appea l  s o  t h a t  t h e  

whole m a t t e r  can be  gone i n t o  and c l a r i f i e d .  

I n  my opin ion  t h i s  i s  n o t  a  c o n s i d e r a t i o n  of 

p u b l i c  importance w i th in  t h e  scope of S e c t i o n  225 

because it i s  a  m a t t e r  which i s  n o t  r e l e v a n t  t o  t h e  

s u b j e c t  m a t t e r  of t h e  charges  made a g a i n s t  t h e  respondent .  

Although t h e  f a c t  t h a t  a  mis take  was made du r ing  t h e  
hea r ing  and t h a t  t h e  c a s e  m i s c a r r i e d  t o  t h e  e x t e n t  t h a t  

t h e  P o l i c e  P rosecu t ing  O f f i c e r  was i n a d v e r t e n t l y  

depr ived  of h i s  r i g h t  t o  cross-examine,  I t h i n k  t h a t  

t h i s  i s  a  m a t t e r  where o b j e c t i o n  should have been r a i s e d  
a t  t h e  hea r ing  and b e f o r e  t h e  c a s e  was concluded. The 

l e a r n e d  M a g i s t r a t e  m u s t  s u r e l y  have accorded t h e  r i g h t  
t o  cross-examine i f  h i s  a t t e n t i o n  had been d i r e c t e d  t o  

t h e  p o i n t ,  because a  r e f u s a l  would c l e a r l y  have been 

wrong. It seems t o  me t h a t  both t h e  p rosecu t ing  o f f i c e r  

and t h e  l e a r n e d  Mag i s t r a t e  e n t i r e l y  overlooked t h e  p o i n t  
a t  t h e  a p p r o p r i a t e  t ime ,  probably because t h e  proceedings  

t e rmina t ed  somewhat a b r u p t l y  a t  a s t a g e  a t  which t h e  



l e a rned  Mag i s t r a t e  had a l r eady  decided t h a t  t h e r e  was such 
a  c o n f l i c t  of evidence b e f o r e  him t h a t  h i s  mind could n o t  

be r e a l l y  s a t i s f i e d  on t h e  e s s e n t i a l l y  s imple  ques t i ons  

of f a c t  involved .  

The l e a r n e d  M a g i s t r a t e ' s  wish t o  have t h e  ca se  
re-opened appears  t o  be p a r t l y  based upon a  d e s i r e  t o  have 

h i s  own p o s i t i o n  i n v e s t i g a t e d  i n  o r d e r  t o  d i spose  of 

any a l l e g a t i o n  a g a i n s t  him of u n j u d i c i a l  conduct ,  and 

a l s o  t o  p r o t e c t  t h e  P o l i c e  from what t h e  l e a r n e d  M a g i s t r a t e  

r ega rds  a s  an u n f a i r  onus and r e s p o n s i b i l i t y  p l aced  on 

t h e  P o l i c e  O f f i c e r  by v i r t u e  of S e c t i o n  131(5) of t h e  
Llauor_(Llcensinq). Since  bo th  of t h e s e  

ques t i ons  g i v e  r i s e  t o  c o n s i d e r a t i o n s  of c o n d i t i o n s  of 
s e r v i c e  by o f f i c e r s  coming i n t o  c o n t a c t  w i th  t h e  p u b l i c ,  

t hey  a r e  m a t t e r s  of p u b l i c  i n t e r e s t  and importance b u t ,  

having no bea r ing  on whether t h e  defendant  i n  t h e  

o r i g i n a l  proceedings  was g u i l t y  o r  n o t - g u i l t y  of t h e  
o f f ences  charged,  t hey  appear  t o  me t o  be  i r r e l e v a n t  t o  

t h e  appeal  and t h e r e f o r e  f a l l  o u t s i d e  t h e  scope of 

Sec t ion  225. 

As I unders tand  t h e  c a s e  f o r  t h e  a p p e l l a n t ,  

t h e  ground of appea l  i n  ques t i on  does  no t  r a i s e  any i s s u e  

a s  t o  t h e  g e n e r a l  f i t n e s s  o r  o the rwi se  of t h e  l ea rned  

M a g i s t r a t e  t o  c a r r y  o u t  h i s  d u t i e s .  I n  t h e  s i t u a t i o n  

p r e v a i l i n g ,  an a c c i d e n t a l  o v e r s i g h t ,  and a  s t r o n g l y  

expressed d e s i r e  t o  avoid i n j u s t i c e  t o  an i n d i v i d u a l  
a r i s i n g  o u t  of a  q u i t e  a r b i t r a r y  s t a t u t o r y  p r o v i s i o n  

would a f f o r d  s c a n t  evidence t o  suppor t  a  g e n e r a l  

conc lus ion  of t h i s  k ind .  

I n  cons ide r ing  t h e  ques t i on  of whether 

c o n d i t i o n s  should now be  d i spensed  w i t h  and l e a v e  gran ted , ,  

I should b e a r  i n  mind t h e  p robab le  f u t u r e  cou r se  of t h e s e  

proceedings  should t h e  appea l  proceed.  The main p o i n t  

pu t  forward by t h e  P o l i c e  i s  t h a t  ques t i ons  touching t h e  

a r r e s t  and removal from t h e  premises  of a  pe r son  i n  t h e  
c i rcumstances  of t h i s  c a s e  a r e  m a t t e r s  of g r e a t  p u b l i c  

importance upon which t h i s c o u r t  should g i v e  an 

a u t h o r i t a t i v e  r u l i n g .  Whi l s t  I ag ree  t h a t  t h e r e  i s  

f o r c e  i n  t h i s  argument, I t h i n k  t h a t  t h i s  i s  n o t  a  
s u i t a b l e  c a s e  f o r  t h i s  Court  t o  de te rmine  t h e  e l a b o r a t e  

i s s u e s  r a i s e d  a f t e r  t h e  hea r ing  by t h e  l e a r n e d  M a g i s t r a t e .  

The l a c k  of n o t e s  of evidence a t  t h e  most v i t a l  p o i n t  of t h e  



hear ing  would l e a v e  t h i s  Court  i n  a  p o s i t i o n  i n  which it 
could no t  r e s o l v e  t h e  c o n f l i c t  between what was s a i d  and 

recorded and what was s a i d  by o t h e r  w i tnes se s  and n o t  

recorded .  F u r t h e r ,  t o  a r r i v e  a t  a  s t a g e  of f i n a l  

de t e rmina t ion  of t h e  f a c t s  t h e  Court  would need t o  a l l ow  

t h e  defendant  t o  be cross-examined. Thus i t  seems c l e a r  

a t  t h i s  p o i n t  of t ime t h a t  t h e  on ly  r e s u l t  of t h e  appeal  

would be t h a t  t h e  c a s e  should be s e n t  back t o  t h e  D i s t r i c t  

Court t o  be  e n t i r e l y  re -heard ,  s o  t h a t  t h e  evidence might 
be f u l l y  recorded  and s p e c i f i c  f i n d i n g s  of f a c t  a r r i v e d  

eit by t h a t  Court .  Then, should a  ques t i on  of law be 

reached ,  i t  woj~ld be neces sa ry  f o r  a  f u r t h e r  appeal  t o  

be brought  t o  t h i s  Court  t o  enable  it t o  de te rmine  t h e  

law on s p e c i f i c  f i n d i n g s  of f a c t .  These c a s e s  a r e  

appa ren t ly  common, and I t h i n k  t h a t  t h i s  i s  n o t  t h e  

a p p r o p r i a t e  ca se  f o r  a l l  t h e s e  ques t i ons  t o  be r e s o l v e d .  

The c i rcumstances  sugges t  s t r o n g l y  t h a t  t h e  

P o l i c e  d i d  no t  a t t e n d  t h e  h o t e l  wi th  a  p r i s o n  van merely 

t o  remove one i n d i v i d u a l ,  There appears  t o  have been a  

gene ra l  a t a t e  of u n r e s t  a t  t h e  h o t e l  a t  t h e  t ime,  and 

t h a t  when t h e  P o l i c e  took  one i n d i v i d u a l  i n t o  custody 

t h e  rowdy crowd became e x c i t e d  and enabled t h e  f i r s t  

p r i s o n e r  t o  escape.  I n  s p i t e  of t h e  danger  impl ied i n  

such a  s i t u a t i o n ,  ve ry  l i t t l e  damage appea r s  t o  have been 

done, and t h e  i n c i d e n t s  i nvo lv ing  t h e  defendant  should n o t  

be regarded  a s  i n  themselves  c o n s t i t u t i n g  m a t t e r s  of 

s u b s t a n t i a l  p u b l i c  importance.  The ques t i ons  of law a r e .  

no t  c l e a r l y  r a i s e d  upon t h e  evidence a v a i l a b l e  o r  t h e  

f i n d i n g s  of t h e  D i s t r i c t  Cour t ,  and I t h i n k  t h a t  it i s  

much more s u b s t a n t i a l l y  i n  t h e  p u b l i c  i n t e r e s t  t h a t  t h e r e  

should be a  f i n a l i t y  i n  Court  p roceedings  of t h i s  k ind  

which have been determined upon a s imple  b a s i s  of f a c t .  

Accordingly,  I r e f u s e  l e a v e  t o  appea l  and 

d e c l i n e  t o  extend t h e  t ime  f o r  an a p p l i c a t i o n  f o r  l e a v e ,  

o r  t o  d i s p e n s e  w i t h  c o n d i t i o n s .  

There i s  subs t ance  i n  t h e  l e a r n e d  M a g i s t r a t e s s  

views a s  t o  t h e  dangers  i n h e r e n t  i n  S e c t i o n  131 of t h e  
Liauor  ( ~ i c e n s i n q )  Ordinance.  N h i l s t  I do n o t  exp re s s  
any agreement w i th  t h e  view t h a t  t h e  P o l i c e  O f f i c e r  i s  

n e c e s s a r i l y  bound t o  comply w i t h  any demand of t h e  l i c e n s e e ,  
whether r ea sonab le  o r  n o t ,  and do n o t  a c c e p t  t h e  view 

t h a t  a  P o l i c e  O f f i c e r  e x p e l l i n g  a  person under Sub-Section 
I 



5 i s  f u l l y  occupied i n  c a r r y i n g  o u t  t h e  p r o v i s i o n s  of 

Sub-sect ion 5 t o  t h e  e x t e n t  of be ing  i n c a p a b l e  i n  law of 

a r r e s t i n g  t h e  person s imul taneous ly  f o r  an a l l e g e d  o f f e n c e ,  

t h e  wording of S e c t i o n  131 does appear  on t h e  f a c e  of it 
t o  con fe r  on bo th  t h e  l i c e n s e e  and t h e  P o l i c e  O f f i c e r  

such appa ren t ly  a r b i t r a r y  powers a s  t o  p l a c e  an 

uneducated person who might o b j e c t  t o  t h e  P o l i c e  a c t i o n  

i n  an i n v i d i o u s  r i s k  of s u f f e r i n g  i n j u s t i c e .  

I am n o t  c a l l e d  upon t o  i n t e r p r e t  t h e s e  

p r o v i s i o n s  i n  t h e  p r e s e n t  ca se ,  b u t  I t h i n k  it r i g h t  t o  

p o i n t  ou t  t h a t  t h e  person whom t h e  P o l i c e  O f f i c e r  i s  
r e q u i r e d  t o  expel  i s  a person  r e f e r r e d  t o  i n  Sub-sect ion 

( 1 )  o r  ( 2 )  of Sec t ion  131, s o  t h a t  t h e  l i c e n s e e  has  n o t  

power t o  r e q u i r e  a  member of t h e  P o l i c e  Force t o  t a k e  

a c t i o n  a g a i n s t  a  person who i s  n o t  i n  f a c t  i n t o x i c a t e d ,  

v i o l e n t ,  quarrelsome e t c .  Thus, a  member of t h e  P o l i c e  

Force i s  n o t  r e q u i r e d  t o  a c t  on t h e  demand of a  b i a sed ,  

unreasonable  o r  u l t e r i o r l y  mot iva ted  l i c e n s e e ,  and he i s  

a t  l e a s t  i n  a  p o s i t i o n  of c o n t e s t i n g  i n  Court  t h e  ques t i on  

of whether t h e  l i c e n s e e ' s  demand was suppor ted  by t h e  

f a c t s .  Neve r the l e s s ,  I ag ree  w i th  t h e  l e a r n e d  Mag i s t r a t e  

t h a t  t h e  p r o v i s i o n s  of t h e  S e c t i o n  should be r e v i s e d  w i t h  
a  view. t o  overcoming a  s i t u a t i o n  i n  which an a r b i t r a r y  

i n j u s t i c e  might be done n o t  t o  a  member of t h e  P o l i c e  

Force,  b u t  t o  t h e  person who i s  sought  t o  be expe l l ed .  

S o l i c i t o r  f o r  t h e  a p p e l l a n t  : S.  H. Johnson 
Crown S o l i c i t o r .  

S o l i c i t o r  f o r  t h e  respondent :  W. A.  L a l o r ,  
Pub l i c  S o l i c i t o r .  


