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R U L I N G  

Some d i f f i c u l t y  having a r i s e n  i n  t h e  a p p l i c a t i o n  
of t h e  Supreme Court  Appeals (Land T i t l e s  Commission) 
Rules ,  1968, t o  a  number of  a p p e a l s  now pending,  S. have 

been asked t o  g i v e  a  r u l i n g  f o r  t h e  guidance of  t h e  
p a r t i e s .  

Rule  2 ( 3 )  p r o v i d e s  t h a t  where an appea l  has  
been lodged b e f o r e  t h e  d a t e  on which t h e s e  Rules come 
i n t o  o p e r a t i o n ,  t h e  Not ice  of Appeal i s ,  f o r  t h e  purpose  
of t h e s e  Rules ,  deemed t o  have been f i l e d  on t h a t  d a t e .  
The e f f e c t ,  t h e r e f o r e ,  of t h i s  s u b - r u l e  i s  t h a t  t h e  

p r o v i s i o n s  of t h e  new Rules would thereupon apply t o  
t h e  pending appeal ,  i n c l u d i n g  p r o v i s i o n s  a s  t o  form 

and p r o c e d u r a l  r equ i rements .  

One q u e s t i o n  t h a t  a r i s e s  from t h i s  i s  a s  t o  
t h e  v a l i d i t y  of a  Not i ce  g iven i n  a  form which would 

comply w i t h  t h e  requirements i n  f o r c e  a t  t h e  t i m e  t h a t  

i t  was g iven,  b u t  f a i l  t o  meet t h e  r equ i rements  of  t h e  

p r e s e n t  Rules .  S i n c e  t h e  a p p a r e n t  purpose  of t h e  new 

Rules  i s  t o  enab le  o u t s t a n d i n g  a p p e a l s  t o  b e  d e a l t  w i t h  
under  t h e  new procedure ,  1 would h e s i t a t e  t o  r e a d  t h e  
Rules i n  such a  way a s  t o  produce t h e  r e s u l t  t h a t  an 
appeal  became i n v a l i d  f o r  want of  form o r  o t h e r  
p r o c e d u r a l  d i f f i c u l t y  by  o p e r a t i o n  of  t h o  l iules them- 
s e l v e s .  I would t h i n k  t h a t  Rule 2(3) must b e  r e a d  a s  

meaning t h a t  t h e  o r i g i n a l  Not ice  of  Appeal should  b e  
recogn i sed  a s  c o n t i n u i n g  t o  s u b s i s t ,  no twi ths tand ing  
any d i f f i c u l t y  which may appear on t h e  f ace  of i t ,  
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There a p p e a r s  t o  b e  no e x p r e s s  p r o v i s i o n  i n  

t h e  Rules f o r  t h e  amendment t o  t h e  Not ice  of Appeal 

once g iven ,  b u t  by Rule 2(2) ,  t h e  Ru les  of t h e  Supreme 

Cour t  a r e  expressed  t o  b e  a p p l i c a b l e  s o  f a r  a s  i s  
p r a c t i c a b l e .  The wide range  of  powers of  amendment 

normal ly  e x e r c i s a b l e  i n  c i v i l  c a s e s  should  b e  e q u a l l y  
a p p l i c a b l e ,  s o  f a r  a s  p rocedure  i s  concerned,  i n  l a n d  

c a s e s  and, i n  t h e  absence  of  any expressed  guidance ,  I 
would t h i n k  t h a t  an a p p l i c a t i o n  should  b e  made t o  a  Judge 

i n  Chambers f o r  l e a v e  t o  amend t h e  N o t i c e  of  Appeal s o  

t h a t  a l l  grounds and p a r t i c u l a r s  can b e  b rough t  up t o  
d a t e .  

One compl ica t ion  i s  t h a t  t h e  Ru les  were i n t e n d e d  
t o  f a c i l i t a t e  t h e  a p p l i c a t i o n  of  a new Ordinance des igned  

t o  widen t h e  grounds a v a i l a b l e  t o  an a p p e l l a n t  by removing 

t h e  r c s t r i c t i o r s p r o v i d e d  i n  t h e  Land T i t l e s  Commission 
Ordinance,  1963, S e c t i o n  38. -- I unders tand  t h a t  t h e  
Ordinance which was des igned  t o  widen t h e  grounds of  

appea l  has  n o t  y e t  been brought  i n t o  f o r c e  s o  t h a t  some 
d e l a y  i n  t h e  h e a r i n g  of a p p e a l s  i n  which r e s o r t  t o  t h e  

wider  grounds i s  d e s i r e d  may b e  caused.  When t h e  
Ordinance i s  b rough t  i n t o  f o r c e ,  i t  i s  expected  t o  

app ly  t o  a l l  a p p e a l s  %hen pending,  s o  t h a t  t h e  

a p p r o p r i a t e  c o u r s e  would b e  f o r  a p p e l l a n t s  i n  pending 
a p p e a l s  who wi.sh t o  e n l a r g e  t h e  grounds set o u t  i n  t h e i r  

o r i g i n a l  Not i ce  0.f + p e a l ,  . t o  amend t h e  Not ice  t o  

r e l y  on t h e s e  new grounds i n  a n t i c i p a t i o n  t h a t t h e  
Ordinance w i l l ,  i n  t h e  meantime, b e  b rough t  i n t o  f o r c e .  

I do n o t  t h i n k t h a t  a new No.tice of Appeal 

under  .the new Rules  i s  r e q u i r e d  where an appea l  i s  
a l r e a d y  pending f o r  t h i s  would b e  c o n t r a r y  t o  t h e  
p r o v i s i o n s  of  Rule % ( 3 ) .  There fo re ,  i t  does  n o t  
n e c e s s a r i l y  f o l l o w  t h a t  t h e  N o t i c e  of Appeal r e q u i r e s  

t o  b e  served aga in  b u t  i f ,  a s  a  m a t t e r  o f  convenience ,  
l e a v e  t o  amend i s  sought  and t h e  amendment i s  expressed 

i n  t h e  form of an addendum t o  t h e  o r i g i n a l  N o t i c e ,  
s e t t i n g  o u t  t h e  f u r t h e r  m a t e r i a l  which may b e  r e q u i r e d  
by t h e  new i iu les ,  t h e n  c l e a r l y  t h e  addendum s h o u i d  b e  

s e r v e d  on a l l  p a r t i e s  t o  t h e  appeal .  

It was sugges ted  i n  argument t h a t  s i n c e  
Rule 11 p r o v i d e s  f o r  t h e  n e x t  s t e p  t o  b e  t a k e n ,  a f t e r  

Not i ces  have been s e r v e d  on bo th  s i d e s ,  t h a t  a l l  t h e  
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equirements  of t h e  t lules should  b e  completed by t h e  

ime t h a t  t h e  appea l  i s  due t o  be s e t  down. Such a  
o u r s e  would have t h e  m e r i t  of e n a b l i n g  a  complete s e t  
f  documents t o  be f i l e d  at t h i s  t ime .  S i n c e ,  under  
u l e  13, a  v e r y  wide d i s c r e t i o n  i s  l e f t  t o  a  Judge i n  
hambers on q u e s t i o n s  of t i m e ,  I do n o t  t h i n k  t h a t  5. 
hould a t t empt  t o  l a y  down any p a r t i c u l a r  p o i n t  o f  
ime a t  which t h e  new Not ice  of Appeal, i n c l u d i n g  t h e  
rounds  of  appea l  and p a r t i c u l a r s  t h e r e o f ,  should  b e  
ade  a v a i l a b l e  t o  t h e  r e sponden t s .  There may b e  c a s e s  

f  g r e a t  d i f f i c u l t y  where t h e  o n l y  c o u r s e  i s  t o  t a k e  
u t  a  Chamber Summons and ask f o r  an o r d e r  f o r  
i r e c t i o n s  a s  t o  q u e s t i o n s  of  t ime.  

There  a r e  two major s t e p s  i n  an a p p e a l ,  f i r s t ,  
he  N o t i c e  of Appeal i t s e l f  which o p e r a t e s  a s  a  c a v e a t  

o  a s  t o  warn t h e  r e sponden t s  t h a t  t h e  d e c i s i o n  appealed  
from i s  under  a t t a c k  and, second,  t h e  h e a r i n g  i t s e l f .  
The N o t i c e  of Appeal s e t t i n g  o u t  t h e  grounds i s  
e s s e n t i a l  t o  e n a b l e  t h e  r e sponden t s  t o  come t o  Cour t  

a d e q u a t e l y  p repared  and s o  t h a t  amendments can b e  
c a r r i e d  o u t  and completed i n  ample t i m e  b e f o r e  t h e  
h e a r i n g .  I can s e e  no reason  why a  Judge should  n o t  

. . make an  o r d e r  g i v i n g  l e a v e  t o  amend o r  f i x  t h e  t i m e  
w i t h i n  whish an amendment should  b e  made and n o t i c e  

g iven t o  t h e  o t h e r  s i d e .  The p r o v i s i o n s  o f  Hule  11 
seem t o  me t o  b e  a  s u b s i d i a r y  m a t t e r  and i s  a p p a r e n t l y  
d e s i g n e d  t o  a c c e l e r a t e  t h e  h e a r i n g  of  appea l s .  Should 
any problem a r i s e  owing t o  t h e  d i f f i c u l t i e s  i n v o l v e d  
in.  a  p a r t i c u l a r  c a s e ,  I would t h i n k  t h a t  t h e r e  i s  
ample p r o v i s i o n  f o r  a l l e v i a t i n g  t h e  s i t u a t i o n  under  

One p r o v i s i o n  which might  g i v e  r i s e  t o  
probl.ems f o r  t h e  a p p e l l a n t  i n  an appea l  which i s  a l r e a d y  

o u t s t a n d i n g  i s  Hule 5 ( 3 ) .  T h i s  a f f o r d s  a  p r a c t i c a l  
reas0.n why it i s  l i k e l y  t o  b e  e s s e n t i a l  f o r  an 
a p p e l l a n t  t o  seek l e a v e  t o  amend and, a t  t h e  same t ime ,  
l e a v e  t o  r e l y  on t h e  amended Not ice  a t  t h e  h e a r i n g ,  
Where t h i s  i s  c a r r i e d  o u t  i n  p l e n t y  of t i m e  b e f o r e  
t h e  h e a r i n g  t h e r e  a r e  n o t  l i k e l y  t o  b e  o b j e c t i o n s  
because  t h e  Rule a p p e a r s  t o  h e  des igned  t o  f a c i l i t a t e  
t h e  c o n s i d e r a t i o n  of t h e  r e a l  and p r o p e r  grounds of  

a p p e a l ,  even i f  n o t  inc luded  i n  t h e  o r i g i n a l  Not i ce  
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It i s  p o s s i b l e  t h a t  some i s s u e  might.  a r i s e  

h e t h e r  it i s  even p o s s i b l e  t o  amend a  N o t i c e . o f  Appeal 
nce  g i v e n ,  w i t h o u t  s t a t u t o r y  power t o  amend. I f  and 
hen such an i s s u e  a r i s e s ,  t h e  q u e s t i o n  may c a l l  f o r  
l o s e  examinat ion  and c a r e f u l  d e l i b e r a t i o n .  I t h i n k  
t would b e  wrong of me t o  go i n t o  such an i s s u e  o r  
xpress  any view upon it a t  t h i s  s t a g e  on an a p p l i c a t i o n  

o r  d i r e c t i o n s .  When we have more e x p e r i e n c e  of  t h e  
u l e s  o p e r a t i n g  i n  p r a c t i c e ,  t h e  need f o r  f u r t h e r  

r o v i s i o n s  might  w e l l  emerge. I n  t h e  meantime, I 
t h i n k  t h a t  we should  proceed upon t h e  assumption t h a t  
rhen t h e  e n l a r g i n g  Ordinance comes i n t o  f o r c e  it w i l l  

r e q u i r e  some Not ices  of  Appeal t o  b e  brought  i n t o  l i n e  
wi th  t h e  new Rules  and new grounds of appeal  i n  good 
t ime  b e f o r e  t h e  h e a r i n g ,  and t h a t ,  should  any d i r e c t i o n  
be needed under  Rules 11 and 1 3 ,  t h e  r e sponden t  w i l l  

have t h e  o p p o r t u n i t y  t o  have t h e  m a t t e r  d e a l t  wi th .  

It i s  p o s s i b l e  t h a t  an e x p r e s s  power t o  amend 
a  Not ice  of Appeal g iven  under t h e  o l d  p rocedure  i n  o r d e r  
t o  e n a b l e  i t  t o  comply w i t h  t h e  new procedure  cou ld  b e  

c r e a t e d  by Rules  of  Cour t  b u t  S e c t i o n  64 of  t h e  Papua and 
New Guinea Act ,  a s  amended by Act No. 84 of 1966, does  
n o t  a f f o r d  much encouragement f o r  t h i s .  The Judges  
have p r e v i o u s l y  adver ted  t o  t h e  d i f f i c u l t i e s  invo lved  
i n  seek ing  t o  u s e  a  r u l e  making power f o r  t h e  p u r p o s e  

of a l t e r i n g  s u b s t a n t i v e  r i g h t s  c r e a t e d  by s t a t u t e  i n  

t h e  a p p e a l s  j u r i s d i c t i o n .  

The compl ica t ions  may b e  f u r t h e r  h e i g h t e n d  
i n  any p a r t i c u l a r  appea l  i n  which an o l d  N o t i c e  i s  

deemed t o  have been g i v e n  upon, (and o n l y  updn) the  
d a t e  on which t h e  new Rules  come i n t o  f o r c e ,  i f  on 
t h a t  d a t e  t h e  new Ordinance  ex tend ing  t h e  a v a i l a b l e  
grounds of appeal  were a l r e a d y  i n - f o r c e ,  one migh t  
seek t o  s p e l l  o u t  of  t h e  l e g i s l a t i o n  t h e  n e c e s s a r y  

i n t e n t  t h a t  a  power t o  amend should  e x i s t  t o  e n a b l e  
t h e  new Rules  and t h e  new Ordinance t o  o p e r a t e  i n  
r e l a t i o n  t o  pending a p p e a l s .  Such an i m p l i c a t i o n  
would n o t  a r i s e  s o  r e a d i l y  i n  a  s i t u a t i o n  S.n which 
on t h e  d a t e  t h a t  t h e  N o t i c e  of Appeal i s  t o  b e  deemed 
t o  b e  g i v e n ,  t h e  e n l a r g i n g  Ordinance was n o t  i n  
o p e r a t i o n .  It may b e  n e c e s s a r y  f o r  r e p r e s e n t a t i o n s  
t o  b e  made t o  t h e  a p p r o p r i a t e  a u t h o r i t i e s  t o  b r i n g  
t h e  Ordinance  i n t o  f o r c e  immediately s o  t h a t  i t  may 
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have i t s  i n t e n d e d  e f f e c t  i n  i t s  a p p l i c a t i o n  t o  pending 

appea l s ,  

A s  I s e e  t h e  m a t t e r  a t  t h e  p r e s e n t  t i m e ,  I 

do n o t  t h i n k  t h a t  t h e  Ru les  cou ld  b e  amended t o  a c h i e v e  

t h i s  r e s u l t .  

S o l i c i t o r  f o r  t h e  a p p e l l a n t  : S. W. Johnson,  
Crown S o l i c i t o r .  

S o l i c i t o r  f o r  t h e  r e sponden t :  W ,  A, L a l o s ,  
p u b l i c  S o l i c i t o r .  


