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IN THE SUPREME GOURT ) CORAM @ PROSE, J.
OF THE TERRITORY OF g FRIDAY, .
PAPUA' AND N GUINEA ) D OCTORERS 1969.

3

BETWEEN :  YAKTNAVAL TOKURADAL Plaliviff
= angd -

CHIMBU COFFEE CO-GPERATIVE o
LIMITED Defendant.

This is an sscescment of d&maées undor @ ﬂﬁd@ment obiainaé'by .
the pféintggf against the defendsnt for dsmages in mospact of the égaﬁh
of. the plaintiff’'s husband, Manete Kuradal Torokupa, caused by the
negligent driving of the deféndént’s:ééfyahﬁg pursuént $0 the Law
Reform {Miscellaneous Provisions} Ordinance 1962, Part IV, which is the

Territory ceunterpart of the English Fotal Accidents Ack.

At the date of his death cﬁ the 4th June, 1967, the ahceaéedi
Manoto was thirtyseven years of age and employed by the Administzation as
é Logcal Govermment Assistant, Geode 11, ot Kundiavm. The plaintiff, wno
vas then thirtyfour years of age, has bysuaght the actlen on beshalf of
hersel? and twe children of the marrioge, Monica, at the date of death
zged just eloven, and Andrew, then aged neawly oin yearaor Both the -
plaintiff and the deceased are Tolais. Couneel referred me to the

stetement of the law to be found in Davies v. Poxsll Duffran&580qiatpd

Colliexios Ltd. (1}, Nance v, British Columbia Electric Rallway Co. Lid.
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referred me t0 a recent decision of the House of Loxds an appeal from

Northorn Treland, Maliett v. McMonagle {4), and espocially a passage
from the speech of Lord Diplock who found it desizable te restatgethe law

[ S P N T

(23 (1951) A.C. GOL.

{3) E12 C.L.R. 295, per dindeyer J. ot pp. 207 - 308. s
yoo(196w) 2 VLL.R. 167, - :
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applicebie'to this class of actien, I propoce brlefly 4o set oud the

passages In fully-

"y Lordo, the purpsse of on oword of domaned under the Fatal

Aceddontn Acinde to provide the widan ond othor dependants of

the decenned with o ceplinl sum vhich with pexudont management

wild bo nuffliclent to cupply thea vith mabtorial henefits of the ..
seme otondord cnd duratlien oo would holse boon provided for them - 7
“out of the eernings-of the deeccocsd had ho not been killod by ) o
tho tortless oot of the dofondant, owedie bolag glven for the .
volue of oay matowrlial bonefits vhieh wAll georus {o them L
{ethosdes than uo the frults of inourciee} ao a resuli of his &
geath. :

Te acceos the demanes it s necenoory teo foxe a view wpen throe
wattors cach of vhich io in groater gr long dagree ane of
aprouiavient  {1) the valus of the matowlal benefits for his
dopendonts which the deceased wovld have previded out of his ‘
eainings for cach yesy in the future dusing which he would have SO
providad them, had he not been Lkilledy (2) the value of any '
material bonefits which the depasdonts will be able to obtain
in each sweh pooy from seweces {oethor thon insuvaence) which
Twould not have been avallable to thea hed the deceased lived
bui which will hecome ovailable te them 25 & resuli of his
daathsy {3} the mmemt of the capitel cum vpich with prudent
_management will preduce annual smownto egual te the diffsrence
betwaen (1} and (2} {that ic "the dependency®} for each of the
yearts during which the deceased would have provided mzierial
benefits fov the dependants, had ho neli baen killed.

Since the zssentlal arithmeticsl chaxgcter aof thic assessment :
is the calculation of the preseat valup of on annuiiy it has "
become usual both in Englaond and in Woxthome fseland to arvive
at the total award by wultiplying a fipure aooacsed as the
gmount of the annual “depsndency” by a numboy of Pyears’ puzchase®.
If the figure for the annval “dependency® somainad constant
end ceuld be osseesed with certalnty and 1f "the nuaber of years
Cfow wnteh i€ would have contlnyss uere aloe ascordtalinable with
cartainty it would be pocsible in timss of setable suzrency,
interayt rates and taratlon to calculate with covtainty the
nuabzr of yeava' purchase of the depsndoncy vhich would provide
u capltol cie cufflclent to preduce on gnswity csunl in ameunt
(0 the dapsadency for the pusbar of yesss for whish it would have
centinuad,  If the ectinated “dependancy™ did nov xemain
canptent, but altoved b lotewvalo dusing the peeled of its
eRjoyment, w acctvabe wssesimant of the appropriate swovd would
tnvolve colovluting the present value of a sorios of snnuitiles
For flued povicds proegressively doforred. Fow mantens €6 which
¥ ooholdl gdvert thiv le soldea, 1 ovar, dene. Anilcipaied
et variotions in Ydegondency” oo vewmally Qdeoly with by an
adjuotaont i the multiplicoml to be wuitiplicd by the single
waltiplior < the nunbsy of years® purchace.”

CoUDeOLAODOTDO0ASDD

"The sterting peint in any ostimote of the nmusbor of yeavs that a
dgpandancy weuld hove endursd de the nukbsy of yoavs betwsen the
dote of {he deceased's duath asnd that ot which he would have
vauched nommal retiring age. That folls to ba zoduesd to take
aceount of the chance, net only that ko wleht Aot havwe | -3
uniil refiving age, bui also the chance that by 1tluas:

injuey he might have baen disabled frow gainful sceupat Eag;w
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"former risk cen be colculated from avoilable actuarial tables,
the latier sonnet. Theve 1o also the chancs that the widow
may die before the decenscd would hava voached the normal
rotdring age {which con be caloulaoted from actuarial tables)
ez that she moy scmarry and thus roplogo hew dependency from
seme other sturco which would net have been avallsble to her
hod her husbond lived. The prespects of zemarrisge may be
offectod by the cmount of the owaxd of domages. But in so far
as the choncos that death or Incgpacitoting illness oy injury
vould bring the dopondency to an end incroose in later yasrs
wihal, fwom the noture of the avithmetical celculation their
offect vpcn whe prosent capital value of the annual dependency
diminiohos, o omal) allowance for thom may be sufficient where
the deceancd oad bis vidow wore young and In good health at
the date of hic death. Similavly even in the catce of a young
widen the protnsct of vemarriags may b2 thought te be reduced
by tho existenca of seversl young childron te a polat at which
1ittle avegunt need be teken of this facker. In cases cuch as
the prosent vihwre the deceaded wes aged 25 and his widow about
the same age, courts bave not infrequently owarded 16 years'
purchase of the dependency. It is seldem that this number of
years' purchaze is esxceaded.”

At the time of hii death, the deccased was smployed as a Local

Government, Assistant, Grade I1, receiving an annual saiéry of 1153,
which was paid fortnightly in the net sum of appronimately 543, Thore
-was alse a deduction of 32.15 for retirement benefits. In June, 1968,
his salary would have increasdd to $1280 and in Jume, 1969 o 51350,
which was the top of the range for his classificotion. Eminent witnesses
calied for the plaintifs filled_in the bare facts ag Yo his salary and
position and bave peinted a picture of the deceased’s ability, ambition
and p}ospects in life, Mr. Parrish, Sscyetzyy of the Repartment of Labour,
tnew the decsased in ladang between 1957 and 1901, Mz, Williamson, the
:ﬂssie%ant Dizrgetox, Local Government, Depariment of the Administrator,
knew the deceased before that in Rabaul, and was able ¢o speak of his
Loter advancement. I was also assisied by the evidence of Mr. Henvy,

‘the Sacwetexy of the Employers® Federation of Papua end New Guinea; and

of Moo Oala Oela-Rarva, the Assistant Ministerial Member for the Treasury,

for the deceased hed been active in the trade wnion movement and both

: - - y
genilemen weye able to spealk of him as 2 negetlator in the sphere of

was a very capable Local Goverrment Assistant. JIn Uedeng, he decided

to continue his studles whilst working. He studied by covresr




- 4 =
and passed Standard 9. He wos interested in political ond indu@ﬁfial
affolrog he wae o Hember of the Leglslotlive Cewncidl in 1961 te 1984,
indoad, Mw. Rorua. sold he wan the yerngest membor. MHe wan a memﬁzr alge
of the Modany Advisory Ceuncll. He wes Prooldont of the Madang Workews
Acpeelatisn. Vien the time come t%'app@int g Ghéirman ef o stearing
coamitiee to ectublich q Podoration of Workexs' Acccecletlens in the
vitole of the Tozmditery, the decessed was the enly condidate sensidered
ond wao duly elsctod oo Chalwmen. He wac a eppable and reopansible
negotlater, oo w2ll-gualified oo anyens in tho txode uilen movemeni to
sonduct lndunéxlal nogetistions. He opake En@iioﬁg in o ciow znd
caveful manncre. Me. Raxue censidesad that the deceased had the potential
of obtaining cne of the key pesitione in the trode union movement as it
davalopad in %;; Tégritarye He had ambitions aiso in politics and hod
.intended‘t@ stand feor the House of Assembly in the nont election. He
had spplled for aduicsien to a Local Governmant ¢ourse - o 1674 courge =
at the Administrative College in 196B and he weuld have been adulited,
Mr, Willizasen said, 1f not in that yeaw, certolinly in 1969. Mm.
Williamoon @@nsiﬂared that he would have é@mpie@eé it successiully and
that he had excellent prospects of obtsining caployment ag a Cowneil
Clezl vith ene of the councila with a lawge yavénﬁeg_whigh would olve
him a calery of 32,000 - 53,000 a yearx. IFf he had atayed with the Logal
Gevexpront ddvioian, his nent step,. in 1970, weuld hove baen prometicn
£o Locnl Govorpmant Officer at o salaxy of $1400 &4 o zange of uwp to
H3710 per onoum, upen lncrcments of $60 a year.
tihathar the trade uni@n novement will devolcp in the Yerritory
to cuch om axtent that 1t will cuppovt well-paid pesitiens, or uhether
tha decepand wauld havo sacured oueh o positian, ¥ feel i opeculative,
but I aceopt the evidenco pe to the deceasod's obility snd T conclder
thot his eswmings &aulﬂ have steadily Increased. It wen prebable, in
my eoiniang that be would: have gucc@@@fﬁlly completed the Lecal
Governmenty course ot tho Administrotive College and then whuld have bsen

ciigible for omplowsnl by a cavncll with s large revenus in - : w)E;
: Fur

i
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rand@ of $2,000 te 3,000, Indeed, if the decoscad, a mature man,
-apporently wise in geunsel, with ¢ copacity te otudy, highly regozded
in the cphere of in&ustrial velations, could not have ebtained such a
pagition, 1t 1o difficult to sayrin this poried of ccongmic devolegmont
in the Torzltesy which peroans ceuld Wave boen fewnd ¢o 111 ouch pecitien.
It vl be nocoosary fer me then to rotuEn to thio matter later for the
puzposes of arziviny at an average yearly salawy, which CILL. dopond on
the numbar of yeors I ték@ as the paried of dopondancy. The enly
other evidencs was thoy of Dr. fnders, who wos able o say, beciuse of
his leng eupevience of the Tolal pacple, that avercge life enpectancy

of the Tolal peacie wos about slity years.
peopre ¥

I pr@p@ﬁ&ﬁhowf&o turn’ to the value of thé Loss of suppoxt which
tﬁé'plaintiff'has egtaglishedo She gave evidence of the edpenditure of
the deceased’s appronimgie fortnightly salaiy of $40, He gave hex $10; of
thich she banked come and also bought seme fosd and cloarettes for herself.
The decgeased himself spent about $20 a f@rtnight‘@n food and clgoxoties
and he alse xetained a Further sum of 510 for himsel¥. Shs sald he bought
facd dally - twe tins of meét.a day, costing #ifty cents each. if wWAG a
happy househeld, the children were well-clothed oad fod, and she had
encugh clothes. They weve statlened at Ghuave at‘the date of his death.
they llved 1ln o heuse made of Buropean matarinls which balonged to the
zovgil and for whlch no charge was mede. Over the yenrs, ss the
decented’ o solowy hed incressed, so had he glven her meore meney. Both
oo £1% and heolthy. He had left £13 in the bonk. Evidenso was led as
to the ©6ot of the childwen's educatien oftor the death ef the decesced,
te enobile me to male on estimate of the sum abiributoble wo thelwr
supporte The twoe childven ave bebh at ochesl. HMenles, naw in Standard
5, 3¢ 6 go to Vunopope Schesl nent yest. A procend, che is baérdinq
ondd her feod conts §2 a week. Next year, the fosd will aloo hove to be
“brought to her, and 1t will be 310 for Ggﬁeal fean. Andrew, wne 1s an
adopbed child, geso o the village school. 1e was the intention of the

deceacad o leep both children as lang as possible at school.
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plodntiff woo crasg-cucmined as to the docoaccd's porsenal expenditurc,
Coand admitted thot tho deoscosed wag welleptacked vith clethot, ho omekod

“tue pochioto of clgoroties a day ond ho woed te-go te the hetel to drink

gn eccashons. She horcolf cmeked gne paclet of clgoxaties a day.

MEG_H@éth-Bubmittgd thot T thould #ind ¢hi value of the deconcodia
suppert wan, at the dato of death, including the oum pald for E@ﬁirémeﬂt
hanefis ond heuoing, obowt §25 o fortnlahk, that 1o, obout flve-eighths
of hilo salamy ob the tlme of ﬂ@aéhg andd thot ¥ cheuld take $2,000 a

' voar as the descosed’s avercge earnings fer ¢ho wact of bic working 1lfe, -,Z .
vhich he oubmlttod wao olghtesn yoors, appaxontly bagin@ himself on a ' -
rotivdng oae of fiftyfive yeors, and that en thooe oumg, it would be _; 0

proper €0 ollew:,$24 o woek for the lesc of tho plaintlfi’c suppovi. He

¥

submittod thot, for the wisk of the plaintiff’s predeceasing the - .
doceased, ond the préapac%a of her remorriage, the period of depehdeney

should not be roduvood lewer than fifteen yoors. On the actuarial table

set aut in Velume 40 of Austrolion Low Jeurnol, page 243, chich by
censont wat put in evidones, fram theoe deto 0 cum of opprovimotely L
$13,000 io axwived at oo the pwecently poyoblo owum which would provide S

on onalty of 524 o weelt for fifteen yenes.

Mr. White subaltted thot to go boyond the deccosed’s salaxy
preopoets ag o Lecol Govesmaent GFFigor, with o tep renge of 51710 would
- 5@ opaculobive, that the valve of the deceanod’ egovnings which the E_i

platasd #f dorived ob the dote of decth fer hor ouppert woo 515 a
fortnight, and teking this preportlen of his carnings evor a period of
ton ov, ob the west, twelve yeovs® dopendsnoy, My, white arrived at a
torol lens of 57,600, the present volue of uhich io opprestimetely
_ ﬁﬁpﬂﬁﬂo i fhite ool tted alse an altewnotivae colevlotien, taking the Do
_d@céBSGd°G coznings yeor by yenr, bul his final submiscsion was that the

aunid ohobld ba of that ordey.

Now, tha plaintiff's evidence as o the expenditure of the
decaaced’s salary wns meagre and 1 am really left te make an estimate.

In my opinion, Mr. Hoath's estimate of 323 a foritnight allows i




:§or thg doczosod’s fesd end cenla of poxoenol ompondituze. I prepeco 1o
teho the figure of $20 o6 the swm which thoe plalntiff dovived pow
Fortnight féem the doscooed for her cuppert. I ploo take imto ccmo
accant tho foet thot tho plaintiff has new zotwencd te her villemo,
ﬁﬁar@ cho will, in ¢he traditi@néi way ‘of villoge cecloty, ke provided
with a heuse, ao ene of the moterial bincfito reforred to by Loxd Diplach
ﬁo ha ésabid@r@d {ibig, pooe 771). Thua, the proportien of the
ﬁaceaoe@“s aoendngs to be otirlbutable te tho plaintiff'o cuppert, in

ﬁy Judsmont, 16 ena=half. ﬁt 1 logical next vo censlder the

huktipﬂiéﬁg boscuce thet will detexalna the cin fe ha‘mllﬁwéd at the
docenood o awe@ade solary. [ concider thot the pessibility of the
piaintiff”s remorrione 1o not to be cverlesled. A Tolal wan whem ohe

mot at tho’doceacéé“ﬁ ﬁﬁneral in th@rHighlanda has weitten o har, cho
ééyﬁ flve times, end after twoe vears when he wilill be in Robaul on leave,
im will ack hoxlt@'mafxy bim. In the wmoondima, sho has soon him dn
Rabaula Sho was ask&d vhother ohe weuld marry him and ohe oald she

did not lmeoy 1F he wos a reasenable powcon, cad hnd gesd ways, che

could moxwy him, but 1f not, she would net wmarry him, e, Heath

éubmitﬁ@d that I should bear in mind that apporently the plainiiff is
.ﬁﬂabks't@ hove fusthon chiidren, whlch might offeck, ¥ net hex prespecis
of voiorrlone, the octebiiity of any zemsxrlage ohe misht make. New, 1t

 matten Eér a court to esti@at@ the plaintiff’s chance of |
ﬁmﬁyrlagaq The eauwt hao 1ittle te go en ateopt tho lmpeesslon the

bla%ntigf molies n it 0 hewr bzlof appoozance ln ceurt, and whet hknowledge

acecund 0} rolovant considersiions, I hove decided to ollew o paried

of depandoney of tuslve yeors. Cewing ney to the ovewase salary uwhich

-

the doceoosd weuld have cavned over thet peried; T canclidex that the

yeors® inceme should be_tﬁken a6 the de@@aseﬂ“s-@arﬁinﬁs an
é Local Goverrmment foicérD_Grade 11, that is $i152 to $135ﬁ9 and over
“the veut of the powviod, I consider My. Hoath's submissien io sovnd that
Tiﬁe prebobilities owe éhat the deceased would have bzceme a Councll Clexly

ith o solovy range of $2,000 te 53,000, and 1 thus arrive at an avirooe

i
i
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anpual coloxy of S1C00. The plointif{‘c leio of ouppest ewor thio gorled
of twaﬁﬁo yoorn Ao thes $900 o yoor. To amedvo 0t tho eopléal ounm
“wieh tARY praduce o waskly chovnt cqmﬁvbﬂ@nﬁ te tho dopoadoney, 4% 4o
.:‘ncc@éé&&§ o oo te tho oovuarigl toblo ond oot tdeh ¢he woolly oserenis
1635 wiich 1n o Littleo peore then 17 For woel. by ﬁakﬂn@.opgﬁ@ﬂﬂ@ato
enlevlations, bacod en tho flauson elvon few $1§ end $20 o woolk, oo the
vachkly oceneale leso, ond the flouseo given fev porlado of toa ond
fifroen yoarag‘i oxrive of 0 totol cvn whlch oill prevido vho copitol
s pequired te produes the woelldy eweunt vhilch the plaintlif bas leok,
ovor o peried of tinlve yeors, I must alce allew the oum of §25 bonk
sovinga, which 4o matorio}l bonesit te ba dédu@tedn I have thus oprived

at o oum of £8,000 dowegen.

“.‘
i

Thic oum 45 to be divided betuzen the plolntiff and the twe

children. 1 censlder thot the loss ef ot which flews from the

death of the doccased sheuld Ea-tak@ﬁ im‘tho cana of coeh ehild ao

33 & vock, %o ba'c@ﬁtiﬂuad gver a peried of oin yeors for Mandca, fex
Cuhen, oooin by weserting to the toble, Y allew a eppital cua of $730,
andl ever R yeams iﬁ the cose of Andwaty, for whem I ollew o copitel

o of $1180, malking o totol for tho childrenm of 51,000.

Thore will bo Judoooat for the plaintiff for 6,000, with cesto

to bo toned,

¥ exdor thot of thod oum, tho defeﬁ@aﬂt pay inte egurd, within
w fametonn doyo, the cum of S1080, of waleh $720 io o bo invooted by
the Dogiotzor en boheld of tho imﬁént Honden, vhe woo baxn en the Dth
_maggri@ﬁﬁg and SEIGH an bshaif o tho iafont Androw, oo wos bern gn
itho Gt Sep%c@b@&n 1961, ouch peopsctive cues to be poid out e eoch
child, t@g@thaf-wﬂ%h the fneone or fntoroot coezusd en oned nvactuonts,
an cuoch chlld attolning the aoo of twontyeno yeurd, or v the weuntime

a0 thie cevrt may owvder. The baloneo is to ko poid fo the plafselidf.

e

olicitow For the plalntifr 1 W. A. Lolor, Publis Solicitor.
Seliedturn for the dofandant ¢ Nowman Whits & Ralitono.




