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IN THE SUPREME COURT CORAM:

OF THEE TERRITORY OF .31"6. Sep’tember, 1 95‘95

"EAPUA & NEW GUINEA

BETWUEEN
THE_QUEZN
THE UMNIVERSITY e
OF Vs
PAPUA & NEW GUINEA
THE LIBRARY JOHN CHARLES PATON FINCH AND KARO FATH

JUDGMENT

The accuged JOHN CHARLES PATON FINGH comes bofore the
Gourt charged on two counts as follows:-

1e That he on the Eighth day of July One thousand
nine huddred and fifty-nine in the Terriiory of
Papua. procured one KARC FAIN a male person to .
commit an ack of grogs indecency with him; and

2. That he on the Bighth day of July One thousand
nine hundred and fifty-nine in the Territory of
Papua committed an ach of gross- indecency.t-rith

"ons KARC MAIN a male person,.

The obher Defendant, a native member of Police, who
wag off duby at the relevant time, appears charged on a count _
in the game indictment as the one relating to Finch, as follows:i-

% That he on the Eighth day of July One thousand
nine hundred and fifty-nine in the Territory of
Popus commitied an act of grogs indecency with .
one JOUN CHARIES PATON FINCH a male person

Tt 1s obvious that Count Ho. 2 and Count No, 3 axe
based on the two accuged acting in concerlt in regard Lo the
grogs indecency charged.

Both accuged were defended by Mr. Norman White of Coungel,
and each pleaded Hob Gﬁilty, Finch in respect of both counts.
The natiive sccouged, KARQ, elected to say nothing at the conclugion
of the Crown cage, but the accuged, Finch, elected o give
evidence on oath and to call witnesses. -
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~ The Crown, by reason of the pleas, is thus pui to
- glrict proof;of every element of the offences charged beyond
a resgonable doubl, end if it falls short of that, each
accused is enlitled to be acquilted.

Before addrossing myself to the facts of the eage, I
remind mygelf of the dengers inherent on charges involving
offences of a gexusl malure. They are nolorlously easy do make
and difficult to vefube, There is a salubary rule of praciice
that it is dangerous o conviet on uncorroborated beshlmony in
such ecages, that 1s, tegbimony which is not corroborated in some
material particular by obher evidence implicating the aceused
persols

The Crown case Ls that the European acecused and the
native accuged, KARO, weré seen about 9 o'clock at night talking
together under a sgtrect light near the Bowling Club gabe, The
accuged, Finch, wag dregged in a white pair of ghorts and white
ghirt, and the other accuged was dressed in a khaki lap-lap with
the word %Qantag® on each side of ite.

The agcuged, Finch, admibs the above, hut says his
shotts wore in fact khaki ones.

Sub~Ingpector Such hag tegtified that through the back
of 8 motor wvehlcle in which he wos being driven towards the
Police Station, he looked back and saw the accuged, Finch, 1od
beckoningly to the wative and thereafter the native accuged
followed Fineh dowm the gide of the Pre~School bullding bownrds
the beach,

The principal, Croyn wibnesg, Acting Corporal USISI,
deguriber both accused ag walking to the beach glde by side,
whereas Sub-Inspector Such and Aching Corporal BATUE say that
the aceuged, KARO, followed in the dlreetion of the beach a feu
paces behind the accused, Finch,

Sumlﬁspector Such appeared to me ag a thowoughly
truthful witness, but I do not think that the elrcumstances of
his obgervation of the two accused would setisfy me that the
tuo were going in the dive.iton of the beach by mutual agreement,
as the nod believed by Sub-Inspechor Bueh to be an indication by
Finch to the -other accused to come on the beach might not have
been go, though it appeared to Such beo have that character,
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Acting Corporal USISI, who was on duby in Ela Beach Road,
tegtified that he saw the two accused side by side go down the
-glde of the Pre-School, the accused, KARO, carrying & red plastic
Qantag shoulder bag, which hag been identified as similar 4o one
lent to FARD only an hour or so previously by a friend.

Having seen the two accuged go down beside the Pre-School
building to the bemch, the Duty Acting Corporal USISI moved over
to the wall at the back of the Pre-School bullding,

He bos testified that looking through a amall hole in
the wire and sago palm fence above the sbone wall, he saw the
accused pergong kigsing each other and that after that, the
Buropean removed his trousers and underpants and lay om the ground,
The native accused algo lay on the ground., He gays their heads
were towards the Koki. end of the beach, with the Huropean accusged
‘lying on the gea side and the rative accuged, KARO, on the wall
gide of the Buropean accuged and facing towards the gea. He gays
their faces were close together, USISI testified that the
Furopean ascoused wag nmaked and that he had his legs across the
native accugedls legs. Aching Corporal USISI has in his evidence
confused right and left hand side, but the learned Crown Prosec—
utor elicited surprisingly %hat this Acting Corporal does not khow
his wight from hig lefh, though a gerving member of the Police Force.

UBIST says that the native had his left hand on top of
hig body and the other one could not be seen properly.

USIST then desoribed that the Buropean put his hand on
the native accused’s penis, and that the rative lifted uwp his rami
and underneath bad pants on with the fly bukbtons already undone.

later Aoting Corporal USISIT admibbed that he saw both
accou.ed lying on the ground and that wvas all he saw.

The native Acting Corporal USISI seems to be the whole
hinge of the Crown's case, though thig could not he conceded by
the learned Groun Progecutor, In my vlew, the evidence of gross
jjldecendy ls dependent wupon the evidence of USISI, and I do noh
hesltate %o say that I think USIST both an unreliable and dangerous
witness, for he does not shrink from testifying to facls as such,
when he never gaw what he said he gaw, but drew on his :‘m]aginationa

USIST gave conflichbing accounts in the lower Court of
his position on the fence. I think it highly improbable from his
point of obgervation on top of the gbone wall that USISI saw any-
thing involving dotail, and that the shadow cast out Trom the wall
that night would not perinit hir to obgerve what he gaid he 4id,
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Although he had a torch, he never used ity he says because he
wight Crighten the ftwo acoused,

After making his observations, USISI left to go to
the Police Station, and as he sgtarted to do eo, says he saw
swo Furopesn Police and three Acting Corporals approaching along
the beach from the dressing sheds. He yecognlsged bthem as such
by the Eurcpean Pollce caps and their Police beltg, Thig Gourt
is doubtful whether at night this could have been possible, bub
it is not impossible that it was so.

Bub-Inspector Such tegtified that nearing the Pre-
School wall ag he and Sub-alnspec'hor Trewin and the three Ac'ﬁing ‘
Corporals walked along the beach from the dressing sheds fovards
Koki, he saw gome movement and shohe his borch on the accused,
Fioch, with his trousers half up; simullaneously, he says that
he saw a nabive rumning btowards the Bowling Club begide the gea
wall, He said that when first seen this mative was about 6 yamds
from Fineh and that it was too dark o see how the nptive was
dregsed. BSuch says that he and Trewin walked up fo the accuged,
Finch, who was then facing the wall with his hands in fronbk of
the lower part of hig hody.

Upon hearing Such, he says, Finch “turned . round and he
noticed some of Finchls fly bubbons undone, Such says he called
ot - "Bolice hers, Oan you tell me what you were doing?®
Finch replied ~ "Ag a matber of fack I was having a crap.'! To
which Such replied = "Do you mean G0 say you were having a erap
here?"  Tineh replisd — "Yes, T bave just come back from leave
and my bowels are infected, I have had some beer and felt urgently.
thet I required to have a crap. I tried the R.S.L. and it was
closed and so wes tho Bowling Club." Such then agked the 2conmed
» "Have you any toilet paper?! IFinch replied ~ "No, ag a matter
of fact I have a lefter in my pocket," Such then said ~ "¥on
could have gone to the change-room", to which Finch said - "Ch
welle"

Sub=-Tugpactor Such then shone hig torch along the
ground and found a red Qautas shoulder hag, produced in Court,
This bag was against the sea-wall and about 2 yards from Finch,
who disclaimed any knowledge of it. The accused, Finch, then
volunteered that he had no letter in his pocket and wonld have
uged his handkerghief to complete his toilet, There were no
mzrks of defacation on the ground in the vieinily, Sub-Ingpector
Buchls evidence as to what happened on the beach is confirmed by
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The accused, a man of 32 years of age, and of unblemished

characher, has a kunowledge of natives, being engaged for some years

" by A.P.C. ag a Reeruiter, He ig o fluent Motu gpesker and hag a

good knowledge of Pidgin, and lws given e vidence on cath, Hig
gtory is that on the uway back from the B.S5.L. he talked with a
pative under a light owbside the Bowling Club building and, having
some abdominal trouble, he fell that he must urgently obey a call
of rature, but the pain went off, so he continued to watich the
football being played, when the pain returned with a strenglh

not o be denied.

" The native who wag gpeaking to him about football was
dregsed in leather belt and khaki lap-lap, The aceused gaid to
him - “¥ou logk like a Policeman', and the pative admitted as much,
(He was in fach the other accused).

The accused, Finch, says thet he lefb the metive (whom he
now knows o be hisg co-accused) and went down past the Pre-School
bullding when he realiged that gomeons wag following him, so
jokingly said - "What are you following me for." The nakive {KARO)
denied that he was dolng go. The accoused says that his need to
empty hig bowels had by this become essential, and he thought of
going to the dregsing-gheds which were in davkness, bubt seeing soms
carg parked bebtween him and the dressing-sheds and not knowing if
there were foilet facilities there, he declded to go down in the
darle in front of the Pre-School wall to effecl his purpose.

Affer looking to gee that all wag clear, he crossed the
sand and lowered his trousers to defecate, bul moved back again
inbo the dark as he gaw people abovk. 4 fLorch was shore on him
and he turned away, He agreeg that his frousers were as described

by the Sub-Inspector, but maintained it wag for a matural and not

indacent purpoge thet they were sc.

The accused denies being on the beach with a native; he
denies thet he ever committed any indecent ach or procured anyone
to commit an indecent actk,

There was a good deal of crogs—examivation directed
towards showing that the urgent bodily needs of the accuged
geamed fio evaporate, as he Jid not go to the toilet unbil hig
return to the hotel, The accused explaing thls by saying that he
asked the Police Ingpectors aboub his need, but they o not recall
thig. Finch here says the shock of finding himgelf in the handg
of the Poliee, though Innocent, suspended his bodily Functions,
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~ Besides hearing evidence about the visibility at night
in the relevant area, the Jourt has had the advantage of a night
“wiew, The defence hag established that on the night of the
alleged offence thore was no moon at the relevant time,

The finding of the accused's KARO!'s borrowed bag, the
red Qantas shoulder bag or one identiecal ne:ar the foot of the
wall in quegtion is an inbtereshting feabure of the case, but I
do ot propose to conjecture about it, as it does not carry the
Crown cage far, ag I am digsatisfied with the evidence of Acting
Corporal USISI, and would be uncomforiable aboub a conviehion
which depended upon hig tesgbimony., I was amazed on the view ak
the lack of visibility at night in the locus in quo, and this,
quite apart from his own admissions, makes me rate USISI as not
a gredible witnegg.

As T am not satisfied beyond a reasonsble doubt of any
act of gropg indecency, I find both accuged N55 Guilty: the
Furopean accuged Not Guilty on both countg, and they are
Gischarged,

I thiank the Crown Prosecutor, Mr, Meloughlin, has made
the begt use of the material available to him.
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