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OF m TERRITORY OF 3'd September, ?%9, 

PAPUA NEW G U I ~  

B E T W E E N  

THE UNIVERSITY 
OF 

PAPUA & NEW C?UrNE.A 

THE QUEEN 

%HE LIBRARY JOHN CHARLZS PATAN FINCH AND IClRO.sAT&! -- 

The accused JOHN CHARLES PATON PINCH comes hefore the 

Court charged on tvo counts a s  follows:- 

1, That he on the Eighth day of July One thousand 

nine hadred  and fifty-nine i n  the Territory of 

Papua procured one ICARO NkLV a male person t o  ! 

commit a n  a c t  of gross indecency with him; an8 

2, That he on the Eighth day of July One thousand 

nine hundred and fifty-nine in the Territory of 

Papua committed an a c t  of gross indecency with 

one I(AR0 N a I N  a m l e  person, 

The other Defendant, a native member o f  Police, who 

was off duty a t  the relevant time, appears chrged  on a count 

i n  the  same indictment a s  the one relat ing t o  Finch, a s  follows:- 

3. That he on the Eighth day of July One thousand 

nine hundred and fifty-nine i n  the Territory of 

Papua committed a n  a c t  of gross indecency with 

one JOHN CIEBRBS PATOIq FINCH a m l e  person, 

I.G is  obvious t h a t  Count No, 2 and Count No; 3 are  

h s e d  on the two accused acting i n  concert i n  regard t o  the 

gross indecency charged.* 

Both accused were defended by Mr. Norman Whi-te of Counnel, 

and eaah pleaded Not Guilty, Finch i n  respect of both counts, 

The native accused, KARO, elected t o  say nothing a t  the conclusion 

of the Crown case, but the accused, Finch, elected t o  give 

evidenae on oath and t o  ca l l  vitnesses, 



The Gmm, by reason of the pleas, is thus put t o  

- s t r i c t  proof, of ewry  element of the offences chmged beyond 

a reasonable doubt, and i f  it f a l l s  short of that, each 

accused is  ent i t led to be acqu3ited. 

Before addressing myself t o  the f ac t s  of the case, I 

remind qyself of the dangers inherent on charges involving 

offences of a sexual nature, They a re  notoriously easy t o  make 

and diff icul t  to  refute, There i s  a salutary m l e  of practice 

that  it i s  dangerous 'to convict on uncorroborated testimony in 
such cases, tha t  is, testimony which i s  not corroborated i n  some 

material particular by other evidence implicating the accused, 

person. 

The Grown case i s  tha t  the European accused and the 

native accused, ICARO, were seen about 9 olclock a t  night talking 

together under a s t ree t  l i gh t  near the Bowling Club gate. The 

accused, Finch, was dressed i n  a white pa i r  of shorts and white 

sh i r t ,  and the other accused was dressed i n  a khaki lap-lap u i th  

the word "Qantas" on each side of it. 
! 

The accused, Finch, admits the above, but says h i s  

shorts w r e  i n  fact  khaki ones. 

Sub-Inspector Such has t e s t i f i e d  tha t  through the back 

of a motor vehicle i n  which he was being driven towards the 

Police Station, he looked back and sari the accused, Finch, nod 

beckoaingly t o  the native and thereafter the mt ive  accused 

followed Finch dom the side of the Pre-School building tomrds 

the beach, 

The p r h c i & L  Gmyn d t n e e s ,  Acting Corpoml. USISI, 

des s i b s  both accused a s  walking t o  the beach side by side, 

whereas Sub-Inspector Such and Acting Corporal BliTUE say tha t  

the accused, KAR09 followed i n  the direction of the beach a Sew 

paces behind the accused, Finch. 

Sub-Inspector Such appeared t o  me a s  a tho~oughly 

truthful  witness, but I do not think that  the circumstances of 

his observation of the bro accused would satis'fy me tha t  the 

%IJQ Icere going i n  the di~.e,$icn of the beach by mutual agreement, 
4 a s  the nod believed by Sub-Inspector Such t o  be an  indication by 

Finch t o  the -other accused t o  come on the beach might not have 

been so, though it appeared to Such t o  have tha t  character. 
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Acting Corporal USISI, who was on duty i n  Ela Beach Road, 

tes t i f ied  tha t  he saw the two accused side by side go dawn the 

.side of the Pre-School, the accused, IaRO, carrying a red p las t ic  

Qantas shoulder bag, which has been ident if ied as similar t o  one 

lent t o  KARO only an hour o r  so previously by a friend, 

Having seen the two accused go dotm beside the Pre-School 

building t o  the beaoh* the Duty Acting Corporal USISI moved over 

t o  the wall at the back of the EraSchool building, 

He has t e s t i f i ed  that looking through a small hole i n  
the wire and sago palm fence above the stone wall, he saw the 

accused persons kissing each other and tha t  a f t e r  that, the 

European removed h i s  trousers and underpants and lay  on the ground, 

The native accused also l a y  on the ground, Be says the i r  heads 

were towards the Koki end of the beach,. with the European accused 

l ~ n g  on the sea side and the native accused, KARO, on the wall 

side of the European accused and facing towards the sea, He says 

the i r  faoes were close together, USISI t e s t i f i ed  that the 

European accused was naked and tha t  he had h i s  legs across the 

native accused's legs. Acting Corporal USISI has i n  h i s  evidence : 
confused right and l e f t  hand side, but the learned Crown Prosec- 

utor  e l i c i t ed  surprisingly that  t h i s  Acting Corporal does not know 

his  r igh t  from h i s  l e f t ,  though a serving member of the Police Form. 

USISI says tha t  the native had h is  l e f t  hand on top of 

h is  body and the other one could not be seen properly, 

USISI then desaribed tha t  the European put h i s  hand on 

the native accused's penis, and tha t  the native l i f t e d  up h i s  r a m i  

and underneath had pants on with the f l y  buttons axready undone. 

Later Aching Corporal USISI admitted tha t  he saw both 

aceu,,ed lying on the ground and tha t  %as a l l  he s w .  

The m t i v e  Acting Corporal USISI seems t o  be the whole 

hinge of the Crown's case, though t h i s  could not be conceded by 

the learned Crown Prosecutor, In my view, hhe evidence of gross 

indecency i s  dependent upon the evidence of USISI, and I do not 

hesitate to  say that I think USISI both a n  unreliable and dangerous 

witness, fo r  he does not shrink from test i fying to  f ac t s  a s  such, 

when he never saw what be said he saw, but drew on h i s  imgination. 

USISI gave conflicting aocounrts in the lower Court of 

his position on the fence, I think it h i g u y  improbable from his  

point of observation on top of the stone wall t ha t  USISI saw any- 

th ing  involving detail ,  and tha t  the shadow cast  out from the wall 

that  night would not perrnit him t o  observe whnt he said he did, 
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Although he had a torch, he never used it; he says because he 

might frighten the two accused. 

After making h i s  observations, USISI l e f t  t o  go t o  

the %lice Station, and a s  he s ta r ted  t o  do so, says he saw 

two European Folice and three Acting Corporals approaching along 

the beach from the dressing sheds. He recognised them a s  such 

by the European Police caps and t h e i r  Police belts* This Court 

i s  doubtful whether a t  night t h i s  could have been possible, but 

it is not impossible that  it was so, 

Sub-Inspector Such t e s t i f i ed  that  nearing the Pre- 

School wall a s  he and sub-inspector Trewin and the three ~ c t i n g  

Corporals walked along the beach from the dressing sheds tomrds  

Ibki, he saw some movement and shone h i s  torch on the accused, 

Finch, with h i s  trousers half up; shultaneously, he says t.hat 

he saw a native running tcvards the Bowling Club beside the sea 

wall. He said that  when first seen t h i s  mt ive  was about 6 yazds 

ikom Finch and tha t  it was too dark t o  see how the mt ive  was 

dressed. Such says that  he and Trewin walked up t o  +he accusedg 

Finch, who was then facing the wall with h i s  hands i n  front of 

the lower par t  of h i s  bc*. 

Upon hearing Such, he says, Finch .turned ..round and he 

noticed some of Finch's fly buttons undone. Such says he called 

out - "Police here, Can you t e l l  me what you .were doing?" 

Finch replied - "As a matter of fac t  I was having a crapext To 

r~hich Such replied - "Do you mean t o  say you were having a crap 

here?It Pinch replied - "Yes2 I have just come back from leave 

and my bowels a re  infecteda I have h& some beer and f e l t  urgently. 

tb.<. I required t o  have a crap. I t r i e d  the R,S.L, and it was 

closed and so was tk Bowling Club,," Such then asked the accuse6. 

- "Have you any t o i l e t  paper?" Finch replied - "No, a s  a matter 

of fac t  I have a l e t t e r  i n  my pocket," Such then said - "You 

could have gone t o  the' change-room", t o  which Pinch w i d  - "Oh 

well. I" 

Sub-lnspector Such then shone h i s  torch along the 

g~ous.d and found a red Qfil.lfrs shoulder bag, produced in Court. 

This bag was against the sea-wall and about 2 yards from Pinch, 

who disclaiaed any lcnowledge of i t s  The accused, Finch, then 

volwteered tha t  he had no l e t t e r  in his  pocket and would have 

used h i s  handkerchief to complete h i s  to i le t ,  There were no 

mrks of defamtion on the ground i n  the vicinity. Sub-Inspector 

Such's evidence a s  t o  what happened on the beach is confirmed by 

Sub-Inspector Trewin. 
* 21 



The accused, a man of 32 y@ars of age, and of unblemished 

character, has a Ifflowledge of natives, being e~@ged f o r  some years 

by A, P.G. a s  a Recruiter, He i s  a fluent Motu spealcor and has a 

good knowledge of Pidgin, and k is  givenevidence on cath, H i o  

story is  tha t  on the way back from the R.S,L. he talked with a 

native under a l i g h t  outside the Eowling Club building and, having 

some abdomiwl trouble, he f e l t  tha t  he must urgently obey a c a l l  

of nabure, but the pain went off, so he continued t o  watch the 

football  being played, when the pain returned with a strength 

not t o  be denied, 

The native who m s  speaking to  him about football  was 

dressed i n  leather  bel t  and khaki lap-l.zp, The accused said t o  

him - You look l ike  a Policemn", and the native admitted a s  muoh, 

(He was in fac t  the other accused), 

The accused,  inch, says tha t  he l e f t  the native (whom he 

now knows to  be hLs co-accused) and went down past the Pre-School 

building when he realised t h a t  someone was following him, so 

jokingly said - "What a re  you following me for," The native (KkRO) 

denied that  he was doing so. The accused says t h a t  h i s  need t o  

empty h i s  bowels had by t h i s  become essential, and he thought of 

going t o  the dressing-sheds which were in darkness, but seeing some 

cars parked bckween him and the dressing-sheds and not knowing if 

there were t o i l e t  f a c i l i t i e s  there, he decided t o  go down i n  the 

dark i n  front of the Pre-School w a l l  t o  effect  h i s  purpose. 

After Looking t o  see tha t  a l l  was clear, he crossed the 

sand and lowered h i s  trousers 'to defecate, but moved back again 

in to  &he dark as he s a w  people about. B torch was shone on him 

and he turned away, Heagrees tha t  h i s  trousers were a s  described. 

by +!;.e Sub-Inspector, but maintained it cns fo r  a natural and not 

indecent purpose that, they were so. 

The accused denies being on the beach with a native; he 

denies tha t  he ever committed any indecent a c t  or  procured anyone 

t o  commit an indecent act,  

There was a good deal of cross-examination directed 

touards showkg tha t  the urgent bodily needs of the accused 

seemeJ to  evdporate, a s  ho i i d  not gc to  the , toi let  un t i l  h i s  

return t o  the hotel, The accused explains t h i s  by saying tha t  he 

asked the Police Inspectors about h i s  need, but they do not reca l l  

this. Ii'inch here says the shock of finding himself i n  the hands 

of the Police, though innocent, suspended h i s  bodily Functions. 



-Besides hearing evidence about the v i s ib i l i t y  a t  night 

i n  the relevant area, the Court has had the advantage of a night, 
.. 

view, The defence has established tha t  on the night of the 

alleged offence there was no moon a t  the relevant time. 

The finding of the accused's I(aRO1s borrowed bag, the 

red @ni;as shoulder bag o r  one identical near the foot of the 

w a l l  i n  question is an interesting feature of the case, but I 

do not propose t o  conjectwe about it, a s  it does not carry the 

Crown case far, a s  I am dissat isf ied with the evidence of Acting 

Corporal USISI, and would be uncomfortable about a conviotion 

which depended upon his  testimow. I was amzed on the view a t  

the lack of v i s ib i l i t y  a t  night i n  the locus i n  quo, and this ,  

quite apart from his own admissions, mkes me m t e  USISI a s  not 

a credible witness., 

As I am not sat isf ied beyond a reasonable doubt of a i q  

acf of gross indecency, I f ind both accused N& Guilty: the 

Ewopean accused Not Guilty on both counts, and they are 

discharged, 

I think the Grown Prosecutor, Mr, Mcbughlin, has mde ! 

the best use of the material available t o  him. 


