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1970 - The charge p r e f e r r e d  a g a i n s t  t h e  accused i s  one of 

Jul .  21,22. w i l f u l  murder of one Aal i t su lako .  The a c t u a l  k i l l i n g  i s  undis- 

puted .  It was done wi th  t h e  accused ' s  bush k n i f e ,  witnessed by 
r4ENYMYA t h e  deceased ' s  wife ,  and admit ted by t h e  accused t o  t h e  Assis-  

P ren t i ce ,  J .  t a n t  D i s t r i c t  Commissioner and i n  s t a t emen t s  t o  t h e  D i s t r i c t  
Court and t o  t h i s  Court.  

On behalf  of t h e  accused, ijlr. D i l l o n  has  r a i s e d  defen-  
ces  of s e l f -de fence  and provocat ion.  He contends p r i m a r i l y  t h a t  

s e l f -de fence  has been shown and t h a t  t he reunder  an a c q u i t t a l  i s  
c a l l e d  f o r .  I n  t h e  a l t e r n a t i v e  he submits  provocat ion has been 

shown such a s  warrants  a  v e r d i c t  of manslaughter (under  Sec.304), 

r a t h e r  than  of w i l f u l  murder o r  of unlawful k i l l i n g .  Uefence 
Lounsel of course  r e l i e s  f o r  h i s  pr imary defence on t h e  second 

paragraph of Sec.271; contending t h a t  such  an a s s a u l t  was made 
on t h e  accused by t h e  deceased a s  t o  cause r easonab le  apprehen- 
s i o n  i n  t h e  accused of d e a t h  o r  g r i evous  bodi ly  harm t o  himself .  

Such a  r easonab le  apprehension i t  is s a i d ,  a r i s e s  from t h e  c i r -  
cumstances t h a t  - 

( a )  t h e  deceased had th rea t ened  t h e  accused p rev ious ly ;  

( b )  t h e  accused was d i s t r a u g h t  and f e a r f u l ;  

( c )  t h e  deceased was " t r ack ing"  t h e  accused; 

(d)  t h e  accused had run  away; 

( e )  t h e  accused f i n a l l y  s tood  up i n  t h e  bush and waited 
f o r  t h e  deceased; 

( f )  t h e  accused d id  not  s t r i k e  t h e  f i r s t  blow; 

(9)  t h e  a rea  was one where p o l i c e  were not  a v a i l a b l e  o r  
a c c e s s i b l e .  

No evidence was given which d i r e c t l y  spoke of a b e l i e f  on reason- 

a b l e  grounds i n  t h e  accused t h a t  he could n o t  o therwise  p rese rve  
himself from dea th  o r  g r i evous  bodi ly  harm than  by t h e  use of  

f o r c e .  8 u t  t h e  defence  p o i n t s  t o  t h e  circumstances catalogued 
above a s  e s t a b l i s h i n g  such  a  b e l i e f  by in fe rence .  

The wounds on t h e  deceased ' s  body a s  descr ibed  by Con- 
s t a b l e  Gawi Lomtoma and by t h e  now deceased idanjawas Yetiamioko 



1970 - i n  t h e i r  s ta tements ,  which I admitted i n  evidence i n  t h e  exer- 
c i s e  of my d i s c r e t i o n ;  and a s  appears from the  s ta tements  of the  

Keg. v. 
Amdjuonye accused t o  t h e  two cou r t s ;  were grievous and ex tens ive  t o  t h e  

head and neck, being on one count, 4, and on another count,  5 .  

Jo I n  d i r e c t i n g  submissions t o  t h e  f a c t  of blows subsequent t o  t h e  
f i r s t ,  .vk. Dil lon  contended t h a t  t h e  deceased may have a r i s e n  
from a prone p o s i t i o n  a f t e r  t h e  f i r s t  cu t  was i n f l i c t e d .  This 

c u t  was i n f l i c t e d  across  h i s  forehead with a bush k n i f e  (a wea- 

pon exhib i ted  i n  cou r t  a s  some 2 t o  3 f e e t  l o n g ) ,  and c u t  through 

t h e  s k u l l  t o  t he  bra in .  He contended t h a t  t h e  accused i n f l i c t e d  
upon him t h e  f u r t h e r  blows a s  a consequence of t h e  deceased 
"taking up t h e  f i g h t "  again.  K l t e rna t ive ly ,  he submits t h a t  
when d e l i v e r i n g  t he  subsequent blows t h e  accused may have been 
doing no more than s l a sh ing  vengeful ly  a t  an a l ready  dead body 
( c f .  heq. v .  Jaminyen d S i r i n i u i  ( 1 ) ) .  Thi rd ly ,  as 1 understand 
h i s  argument, he seeks t o  s epa ra t e  ou t  t he se  l a t e r  blows by say- 
i ng  they were caused by t h e  heat  of provocation.  

Of course t h e  Lrown bea r s  t h e  onus of e s t a b l i s h i n g  be- 
yond reasonable  doubt t h e  negat ive  of each of idr.   illo on's sub- 

missions,  once these  defences a r e  f a i r l y  r a i s ed  by t h e  evidence. 

Defence Counsel 's submissions on provocat ion were brief 

and amounted t o  the  s ta tement  t h a t  t h e  deceased's  a s s a u l t  was a 
wrongful a c t  such a s  would depr ive an ordinary person ( i n  t h e  
accused 's  p o s i t i o n  of an i n h a b i t a n t  of a remote v i l l a g e )  of t h e  

power of s e l f - c o n t r o l .  He contended t h a t  t h e  requirements of 
Sec.304 - a s  t o  hea t  and non-cooling of pass ion  - appeared. tie 

a l s o  r e l i e d  on provocat ion a s  excusing t h e  blows consequent upon 

h i s  c l i e n t ' s  f i r s t  blow, a s  s e t  ou t  above. 

Se l f  Uefence 

The body of t h e  deceased was no t  found u n t i l  some days 
a f t e r  t h e  k i l l i n g ;  and no examination by q u a l i f i e d  medical per-  
sonnel proved pos s ib l e .  But I am s a t i s f i e d  t h a t  t he  d e s c r i p t i o n  
of t h e  i n j u r i e s  i n f l i c t e d  t o  the  deceased,  as given by Gawi and 
ivlanjawas a f t e r  a phys i ca l  examination by each of them of t he  

body, may b e  r e l i e d  on. It seems more probable  than no t  t o  me 
t h a t  t h e  deceased 's  neck was broken, e i t h e r  by t h e  i n f l i c t i o n  of 
t he  blows t o  t he  l e f t  ear ,  cheek and base of t h e  s k u l l  o r  i n  t h e  
process  of t h e  accused ' s  "s tanding on" t h e  neck of t h e  deceased. 
There i s  no evidence t h a t  t he  f i r s t  blow i n  f a c t  caused a c t u a l  
death;  o r  would i n  a s h o r t  space of t ime have of i t s e l f  neces- 
s a r i l y  caused death .  However, t h e  accused s t a t e d  t h a t  be fo re  
i n f l i c t i n g  t he  o t h e r  i n j u r i e s  he  t o l d  t h e  deceased 's  wife  he had 
" k i l l e d "  t he  deceased. And t h e  wife s a i d  she thought ( a t  t h a t  

( 1 )  (unreported)  Smithers J ,  Judgment No. 264 of 27/10/62, VJewak. 



time) her  husband was. "dead". After  t h e  dea l ing  of t h e  f i r s t  

blow, she saw no o thers  a s  she ran  away pursued by t h e  accused. 

It appears t o  me t h a t  t h e  use i n  t h e s e  two contexts  of t h e  

words " k i l l e d "  and "dead" ind ica ted  no more than t h a t  t h e  de- 

ceased had been gr ievously h i t ,  s t ruck  down, and had f a l l e n  t o  

t h e  ground, poss ib ly  unconscious. 

I draw t h e  conclusion of f a c t  from t h e  circumstances 
t h a t  t he  accused f i r s t  pursued t h e  wife  some d i s t ance ,  had some 

conversation with he r ,  and then re turned  and i n f l i c t e d  f u r t h e r  

wounds and i n j u r i e s  on t h e  deceased; t h a t  he t h e  accused then 

believed ( a )  t h e  deceased not  t o  be a c t u a l l y  dead, and (b )  t h a t  

f u r t h e r  blows were ca l l ed  f o r  t o  e f f e c t u a t e  h i s  purpose whether 
t h a t  purpose be t h a t  of murder o r  ( a s  c k .  Dil lon  sugges t s )  s e l f -  

defence. 

The evidence e s t a b l i s h e s  t h a t  a  blow was f i r s t  s t ruck 

by t h e  deceased wi th  h i s  axe, but  t h a t  t h i s  axe blow missed and 

e i t h e r  became a  throw o r  a  s l i p  whereby t h e  axe h i t  a  t r e e ,  
Ueceased's wife  s a i d  t h a t  t h e r e a f t e r  t h e  deceased n e i t h e r  sought 

t o  r ega in  h i s  axe nor t o  use h i s  bush kn i f e .  There i s  no 

evidence t h a t  t h e  deceased ever g o t  up from t h e  ground o r  t r i e d  

t o  do so. The accused made no re fe rence  t o  any movement of t h e  

deceased a f t e r  he had c u t  him - i n  e i t h e r  of h i s  s ta tements  t o  

t h e  LJ i s t r i c t  Court or  t h i s  Court .  

I am s a t i s f i e d  beyond reasonable  doubt on a l l  t h e  

evidence and i n  p a r t i c u l a r  on my f ind ing  a s  t o  t h e  accused's be- 

l i e f  i n  t h e  neces s i ty  f o r  t h e  f u r t h e r  blows s o  as t o  account f o r  

t h e  deceased - t h a t  Ka l i t su l ako ' s  dea th  r e s u l t e d  from a  combina- 

t i o n  of t h e  blows i n f l i c t e d  ( c f .  my cons idera t ion  of a  somewhat 
s imi la r  problem i n  Keq. v. Tiendel i  Pakale ( 2 ) ) .  

I f  a  reasonable b e l i e f  i n  t h e  necess i ty  of using t h e  

fo rce  a c t u a l l y  used i s  t o  be found, i t  m u s t  be found by i n f e r -  
ence. No mention was made i n  t h e  accused ' s  s ta tements  of such a  

b e l i e f .  B u t  I consider  no such b e l i e f  could b e  e s t ab l i shed ,  
indeed t h a t  it is negatived by t h e  ac&edqs  s ta tement  a f t e r  t he  
deceased had s t ruck  a t  him b u t  missed him - " a r e  you going t o  

k i l l  me" o r  "a re  you t r y i n g  t o  k i l l  me", coupled with  t h e  r e f e r -  
ence '#it had s t a r t e d  ou t  a s  a  gamen. For t h e  reason above I 
would be s a t i s f i e d  beyond reasonable  doubt t h a t  t h e  defence of  
se l f -defence could no t  be r e l i e d  upon. 

However, even i f  such a  defence were a v a i l a b l e  a s  t3 
t h e  f i r s t  blow, from a l l  the  ma te r i a l  p u t  before  me I f i n d  my- 

s e l f  qu i t e  unable t o  conclude e i t h e r  t h a t  a t  t h e  time of i n f i i c -  

t i o n  of t he  subseauent blows (which I have found contr ibuted ts 
- 

(2)  (unreported)  Judgment No. 565 of 17/4/70. Port i d n r ~ c h r .  



- 4 -  

t he  dea th)  t h e r e  could then have been a  reasonable  apprehensiun 
of dea th  o r  grievous bodi ly  harm t o  t he  accused 2 t h a t  a t  t h a t  
time t h e  accused o r  an ordinary man i n  h i s  p o s i t i o n  could enter-  

t a i n  a  b e l i e f  on reasonable  grounds t h a t  t h e  f u r t h e r  f o r c e  used 
was necessary i n  such self -defence.  

The Crown Prosecutor  submitted t h a t  such a  reasonable  

b e l i e f  ( a s  t o  necess i ty  of using t h e  f o r c e  used) could not have 
been en te r t a ined  a s  t o  t h e  first wounding, because of t h e  possi-  

b i l i t y  of r e t r e a t  open t o  t h e  accused a t  t h a t  time. There was 

no evidence t h a t  Kal i t su lako  intended t o  o r  d i d  make any f u r t h e r  
a s s a u l t  un t h e  accused a f t e r  missing with ,  and l o s i n g  possession 

o f ,  h i s  axe. I am not  s a t i s f i e d  t h a t  t h e  accused would have 

found r e t r e a t  impract icable  o r  unwise and consequently I am not  

l e f t  with a  doubt whether t h e  accused had only one course open 
t o  him. I f ind  p o s i t i v e l y  t h a t  o the r  courses were open t o  him - 
he could have r e t r e a t e d  o r  used f o r c e  of a  l e s s e r  nature  than he 

d i d  i n  f a c t  use t o  ensure merely se l f -defence  ( ~ e q .  v. Johnson 
( 3 )  and H .  V. Keith ( 4 ) ) .  

Because of t h e  p o s s i b i l i t y  of r e t r e a t ,  a  f o r t i o r i ,  
such a  b e l i e f  could not  have been en te r ta ined  about t h e  subse- 

quent woundings. 

I summarise my f ind ings  a s  t o  sel f -defence a s  follows:- 

( a )  I consider  t h a t  t h e  i n i t i a l  a s s a u l t  of t h e  deceased w a s  
such a s  could have caused reasonable apprehension of 

dea th  o r  grievous bodi ly  harm t o  t h e  accused; 

(b )  I am l e f t  i n  some doubt as  t o  whether t he  accused had 
such a reasonable  apprehension; 

( c )  I am s a t i s f i e d  t h a t  the  accused d id  not have reason- 
ab l e  grounds f o r  be l iev ing  t h a t  he could not otherwise 

than by t h e  use of t h e  f o r c e  which he ( i )  i n i t i a l l y ,  

and ( i i )  subsequently,  used, p reserve  himself from 

dea th  o r  grievous bodi ly  harm; 

(d )  I f i n d  no evidence from which I should 
b e l i e f  i n  f a c t ;  

i n f e r  such a  

( e )  I f i n d  t h a t  even i f  t he  accused had such a  reasonable  
b e l i e f  t h e  f m c e  a c t u a l l y  used, e i t h e r  i n i t i a l l y  o r  

subsequently,  was not necessary t o  preserve  t h e  accused 

from dea th  o r  grievous bodi ly  harm. 

1964 ad.  K. 1 a t  1 3  I:] 1934 S t .  H! Qd. 155 a t  168 



Provocation 

I assume i n  t h e  accused's favour t h a t  t he  i n i t i a l  axe 

blow o r  throw by the  deceased was unlawful. Hdwever, t h e r e  
appears t o  be nu evidence from which I might i n f e r  t h a t  t h e  
accused was r a i s e d  t o  such a s t a t e  of anger thereby a s  t o  de- 

p r i v e  him of s e l f - c o n t r o l  - even a s  t o  t h e  f i r s t  wounding. 
Fear i s  spoken o f ,  and puzzlement perhaps. B u t  t h e  hea t  of 

passion with  no time f o r  passion t o  cool ,  does not  appear,  
When one considers  t he  p i c t u r e  of t h e  accused running a f t e r  t h e  
wife  and speaking t o  her ,  caut ioning her  aga ins t  d i s c l o s i n g  h i s  
a c t ,  and then h i s  r e t u r n  and i n f l i c t i o n  of f u r t h e r  i n j u r i e s  on 

t h e  deceased - one can s e e  no room whatever f o r  t h e  operat ion 

of t h e  d o c t r i n e  i n  r e l a t i o n  t o  t hese  f u r t h e r  i n j u r i e s .  Accord- 

i ng ly  I f i n d  t h a t  t he  Lrown has negatived t h e  onus qua pruvoca- 
t i o n  a s  allowable under Secs. 268 and 304 t o  t h e  charges of 
w i l f u l  murder o r  unlawful k i l l i n g .  

I wish t o  d e l i v e r  myself of f u r t h e r  reasons f o r  judg- 
ment here in  and I s h a l l  do so on my r e t u r n  t o  Por t  riloresby. 

I now convict  t h e  accused of w i l fu l  murder. 

FUiITHEti REASONS FOK JUUGiVIENT 

1970 - I n  my considerat ion of whether it became necessary f o r  

J u l .  26. t h e  Crown t o  disprove self -defence I have considered Keq, v. 
Johnson (op. c i t . )  (51, and i n  p a r t i c u l a r  t h e  passage i n  t h e  

PT'lMOHESBYjudgment of S tan ley ,  J. a t  168 reading: "of course t h e r e  m u s t  be 

some evidence before  t h e  ju ry  t o  warrant cons idera t ion  of t hese  
condi t ions"  (i .e.  those s e t  out  i n  t h e  second paragraph t o  Sec. 
271). I have assumed, without deciding,  t h a t  i t  may b c  contend- 
ed t h a t  such "evidence" may b e  found by infe rence  from f a c t s  

proved, without any s ta tement  by t h e  accused of an a c t u a l  b e l i e f  
i n  terms of t h e  s ec t ion .  

I was s a t i s f i e d  beyond reasonable doubt t h a t  because 
of t h e  p o s s i b i l i t y  of r e t r e a t  a f t e r  t h e  deceased's  i n i t i a l  s t r i k e  
a t  t h e  accused, coupled with t h e  deceased's  f a i l u r e  t o  make any 

f u r t h e r  aggress ive  movement, t h a t  on t h i s  b a s i s  a l s o  a reasonable  
b e l i e f  i n  t h e  need t o  u s e  t h e  f o r c e  used by t h e  accused i n  h i s  
f i r s t  blow could not  have been en te r t a ined  by him. 

I .  i l o n ,  as  I s t a t e d  i n  my judgment given a t  rdenyxc: 
ya ,  base3 h i s  defences on t h e  t w i n  p i l l a r s  of se l f -defence  r e -  
qu i r ing  an a c q u i t t a l ,  and provocation ( r equ i r ing  a reductiiin cf 

f i nd ing  t o  manslaughter). A t h i r d  p o s s i b i l i t y  was open but  not 

(5) 1964 Qd. K. 1 a t  1 3  



argued, That i s ,  t h a t  i n  an attempted a f - d e f e n c e .  more f o r c i  
was used than was necessary; and t h a t  t h e r e f o r e  by t h e  appl icz-  
t i o n  of t h e  -on law doc t r ine  of "excessive force"  t h e  Court 
s l u u l d  bring i n  a l e s s -  wrdbtuf manslaughkr, It has been 

contended t h a t  such a reduct ion i s  c a l l e d  f o r  i n  New Guinea, 
though n o t  Papua i f  ( a )  t h e  reasonable apprehens ionof  death o r  
grievous bodi ly  harm of Sec. 271 i s  not negatived; (b) under- a 

reasonable  b e l i e f  i n  t h e  necess i ty  t o  use fo rce  t o  avoid such a 
threatened harm, more f o r c e  was used than necessary. 

Because of my f i n d i n g  t h a t  I was l e f t  i n  doubt whether 
t h e  accused had such a n  apprehension perhaps I should adver t  t o  
t h e  p o s i t i o n  which I adopted i n  Bea. v. Kamwanaio (6). The 
o t h e r  members of t h e  F u l l  Court did  no t  f i n d  it necessary t o  
dea l  w i t h  t h e  question of t h e  a v a i l a b i l i t y  i n  New Guinea of t h e  
common law p r i n c i p l e s  f o r  purposes of reduc t ion  of a f i nd ing  
from murder t o  manslaughter. As a t  p re sen t  advised I s e e  no 
reason t o  depar t  from t h e  conclusion t o  which I came i n  t h a t  
case,  v iz .  t h a t  t he  d o c t r i n e  of excessive f o r c e  i s  r& ava i l ab l e  
under t h e  New Guinea Code t o  reduce t h e  charge from murder t o  
manslaughter. 

(6)  (unre o r t ed )  F u l l  Lourt Judgment No. 6 of 1/6/70, Por t  
rfiores f: y. 

S o l i c i t o r  f o r  .the Crown : J.G. Smith, Acting Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused: W.A. Lalor ,  Publ ic  S o l i c i t o r  


