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' 1970 - The accused i s  charged w i t h  committing r a p e  on Babi  

December idabeda on o r  abou t  3 0 t h  August, 1970,  The p r o s e c u t r i x  says  

9  & 11 t h a t  s h e  was g a t h e r i n g  f irewood when t h e  accused came up t o  h e r  

iXT. HAGEN and p u l l e d  h e r  by t h e  wrist i n t o  a  fenced garden.  She says  
- t h a t  t h e  accused had a k n i f e  and t h r e a t e n e d  t o  c u t  h e r  w i t h  it 

Kel ly ,  J. i f  she  c a l l e d  o u t  and t h a t  he t h e n  took h e r  i n t o  a  smal l  p i e c e  

o f  bush, pushed h e r  on t o  h e r  back on t h e  ground, pushed a s i d e  

h i s  g e n i t a l  cover ing  and t r i e d  t o  i n s e r t  h i s  p e n i s ,  which was 

t h e n  e r e c t , .  in to .  h e r  vagina .  Medical evidence  g iven  by D r ,  

B a l z e r  shows t h a t  what was done by t h i s  a c t i o n  was t o  push f o r -  

ward t o  t h e  e x t e n t  of a  m i l l i m e t r e  o r  s o  t h e  s o f t  t i s s u e  a t  -:he 

e n t r a n c e  'of t h e  vag ina  b u t  t h e  hymen was n o t  r u p t u r e d .  On ex- 

amina t ion  some hours l a t e r  t h i s  s o f t  t i s s u e  was b l o o d s t a i n e d  

and t h e  p a r t s  were swol len  and t h e  f l u i d  which was p r e s e n t  was 

a l s o  b l o o d s t a i n e d .  The p r o s e c u t r i x  s a y s  t h a t  t h e  a c c u s e d g s  

p e n i s  was t o o  b i g  and h e  t r i e d  i t  and i t  caused h e r  p a i n  i n  h e r  

vag ina .  The p r o s e c u t r i x  i s  a  s m a l l  g i r l  whose age  i s  s t a t e d  by 

h e r  mother t o  b e  n i n e  y e a r s  and i n  t h e  op in ion  of  D r .  B a l z e r  i s  
between e i g h t  and t e n  y e a r s .  The p r o s e c u t r i x  s a y s  t h a t  s h e  d i d  

n o t  want t o  have i n t e r c o u r s e  w i t h  t h e ' a c c u s e d .  The ev idence  

g i v e n  by t h e  p r o s e c u t r i x  a s  t o  t h e  e x a c t  p o s i t i o n s  of  t h e  

accused and h e r s e l f  when t h e  a c t  occur red  i s  n o t  a l t o g e t h e r  
c l e a r ,  b u t  from what she  s a y s  i t  would seem t h a t  t h e  accused 

i n i t i a l l y  l a y  on t o p  of t h e  p r o s e c u t r i x  b u t  he t h e n  adopted a  

k n e e l i n g  p o s i t i o n  l e a n i n g  forward and w i t h  h i s  hand under t h e  

p r o s e c u t r i x ' s  b u t t o c k s  p u l l e d  h e r  towards him on t o  h i s  t h i g h s .  

The p r o s e c u t r i x  was wearing a p i e c e  of c l o t h  l i k e  a  d r e s s  w i t h  

n o  underc lo thes  and t h e  accused a  t y p e  of  l a p - l a p  cover ing  h i s  

g e n i t a l s  and a l s o  a  b e l t  and had t a n k a r d  l e a v e s  cover ing  h i s  

b u t t o c k s .  

The p r o s e c u t r i x  says  t h a t  a f t e r  t h e  accused had com- 

p l e t e d  t h e  a c t  he went away, a p p a r e n t l y  o n l y  b r i e f l y ,  and r e -  

t u r n e d .  The p r o s e c u t r i x  jumped over  one f e n c e  and was abou t  t o  

jump over  ano the r  f e n c e  when t h e  accused grabbed h e r .  She 

c a l l e d  o u t  and he l e t  go and r a n  away. The p r o s e c u t r i x  was 

t h e n  c r y i n g  and went t o  h e r  m o t h e r ' s  house where s h e  t o l d  h e r  

mother Tina t h a t  t h e  accused had had i n t e r c o u r s e  w i t h  he r .  A t  

t h i s  t i m e  s h e  was s t i l l  c r y i n g .  Tina n o t i c e d  a  b i t  of sperm 

and blood on t h e  p r o s e c u t r i x s s  s i n g l e t  and a l s o  on h e r  g r o i n  



1970 - n e a r  t h e  vagina.  Tina and t h e  p r o s e c u t r i x  r e t u r n e d  t o  t h e  

The Queen 
p l a c e  where t h e  i n c i d e n t  had occur red  and t h e r e  Tina n o t i c e d  

v. sperm on t h e  ground and a l s o  t h a t  t h e  g r a s s  had been crushed 
lGok down. L a t e r  Tina and t h e  p r o s e c u t r i x  went t o  t h e  p o l i c e  s t a -  

Ke l ly ,  J. t i o n  and subsequen t ly  t o  t h e  h o s p i t a l  where D r .  d a l z e r  examined 

t h e  p r o s e c u t r i x ,  

L a t e r  t h e  same day t h e  accused was in te rv iewed  by 

A s s i s t a n t  I n s p e c t o r  McCombe a t  idount Hagen p o l i c e  s t a t i o n .  The 

r e c o r d  of i n t e r v i e w  s e t s  o u t  t h a t  t h e  accused admit ted  having 

p u t  h i s  p e n i s  i n t o  t h e  vagina of t h e  p r o s e c u t r i x  b u t  den ied  

having used any t h r e a t  t o  t h e  g i r l  and when asked W i d  t h i s  

g i r l  c o n s e n t  t o  t h e  i n t e r c o u r s e i 1  he i s  recorded  a s  having r e -  

p l i e d  "No, I f o r c e d  h e r " .  

The accused gave evidence  i n  which he a d ~ n i t t e d  havirlg 

had i n t e r c o u r s e  w i t h  t h e  p r o s e c u t r i x  b u t  s a i d  t h a t  he thought  

s h e  wanted t o  have i n t e r c o u r s e  and t h a t  what caused him t o  

t h i n k  t h i s  was t h a t  when he met h e r  s h e  looked a t  him w i t h  her 

eyes l o o k i n g  i n t o  h i s  eyes and he  d i d  t h e  same. He  s a i d  t h a t  

t h e  p r o s e c u t r i x  asked him 'Where a r e  you going"  and he r e p l i e d  

"I'm j u s t  going around t h e  bush" and t h a t  t h i s  was t h e  on ly  

c o n v e r s a t i o n  which took  p l a c e .  The accused s a i d  t h a t  t h e  p ro -  

s e c u t r i x  h e r s e l f  l i f t e d  h e r  d r e s s  up, p u t  h e r  l e g s  on top  of 

h i s  t h i g h s  and w i t h  h e r  r i g h t  hand took hold  of h i s  p e n i s  and 

guided it i n t o  h e r  vagina .  He den ied  t h a t  he  was c a r r y i n g  a  

k n i f e  and t h a t  he t h r e a t e n e d  her  w i t h  i t .  

The accused a l s o  claimed t h a t  he does  n o t  f u l l y  

unders tand p i d g i n  and t h a t  when i n  t h e  i n t e r v i e w  w i t h  A s s i s t a n t  

I n s p e c t o r  ikCoinbe.he was asked q u e s t i o n s  i n  p i d g i n  by t h e  

p o l i c e  c o n s t a b l e  who a c t e d  a s  i n t e r p r e t e r  he merely s a i d  "YesM 

a l t h o u g h  he  d i d  n o t  unders tand what h e  was be ing  asked.  

There i s  a  r u l e  of p r a c t i c e  t h a t  c o r r o b o r a t i o n  i s  
n e c e s s a r y  i n  r a p e  c a s e s  by which i s  meant c o r r o b o r a t i o n  i n  

some m a t e r i a l  p a r t i c u l a r  by o t h e r  ev idence  i m p l i c a t i n g  t h e  

accused pe r son ,  t h a t  i s ,  evidence  which conf i rms t h e  commission 

of t h e  o f f e n c e  and t h e  i d e n t i f i c a t i o n  of  t h e  accused pe r son  a s  

i t s  p e r p e t r a t o r ;  i t  i s  n o t  n e c e s s a r y  t h a t  i t  should  confirm 

t h e  p r o s e c u t r i x  i n  every d e t a i l  of t h e  cr ime.  I n  t h i s  c a s e  

c o r r o b o r a t i o n  i s  provided n o t  o n l y  by t h e  accused h imsel f  b u t  

a l s o  a s  t o  some of  t h e  elements b y  t h e  evidence  of  D r .  B a l z e r  

and of Tina.  There i s  a  f u r t h e r  r eason  f o r  c o r r o b o r a t i o n  i n  

t h i s  case ,  namely, t h e  f a c t  t h a t  t h e  p r o s e c u t r i x  is  a  young 
c h i l d .  



Another m a t e r i a l  m a t t e r  i n  r a p e  c a s e s  i s  whether  
t h e r e  has been f r e s h  compla in t  a s  f a i l u r e  t o  d o  s o  p rov ides  
ev idence  of  consen t ,  a l though ,  on t h e  o t h e r  hand, t h e  f a c t  

t h a t  f r e s h  compla in t  i s  made i s  n o t  evidence  of  non-consent 
and such compla in t  does  n o t  p r o v i d e  c o r r o b o r a t i o n  of  t h e  pro-  
s e c u t r i x ' s  s t o r y .  I n  t h i s  c a s e  what t h e  p r o s e c u t r i x  s a i d  t o  
h e r  mother was a  f r e s h  complaint  made a t  t h e  f i r s t  r e a s o n a b l e  
o p p o r t u n i t y  b u t  it i s  of  use  o n l y  t o  t h e  e x t e n t  t h a t  I have 
i n d i c a t e d .  

I am s a t i s f i e d  beyond r e a s o n a b l e  doubt  t h a t  t h e  
accused was t h e  pe r son  who d i d  t h e  a c t s  t o  t h e  p r o s e c u t r i x  of  
which she  complains and t h a t  t h e  c o n d i t i o n  of  h e r  g e n i t a l  
organs  a s  observed by D r .  Ba lze r  was b rough t  abou t  by t h e i r  
c o n t a c t  w i t h  t h e  p e n i s  of t h e  accused.  I n  o r d e r  t o  prove  i t s  
c a s e  t h e  Crown must a l s o  s a t i s f y  me beyond r e a s o n a b l e  doubt  
t h a t  what t h e  accused d i d  amounted t o  c a r n a l  knowledge of t h e  
p r o s e c u t r i x ,  t h a t  i s ,  t h a t  t h e r e  was a c t u a l  p e n e t r a t i o n .  Sec. 
5 of t h e  Cr iminal  Lode is  a s  f o l l o w s  - 

"When t h e  term " c a r n a l  knowledge" o r  t h e  t e rm " c a r n a l  
connectioni '  i s  used i n  d e f i n i n g  an  o f fence ,  it i s  impl ied  
t h a t  t h e  o f fence ,  so  f a r  a s  r e g a r d s  t h a t  element of it. 
i s  complete upon p e n e t r a t i o n . "  

Whi ls t  t h e  'code does  n o t  d e f i n e  p e n e t r a t i o n ,  common law 
a u t h o r i t i e s  a r e  of  a s s i s t a n c e  i n  de te rmin ing  t h e  meaning o f t h e  

.term. The e f f e c t  of t h e s e  a u t h o r i t i e s  i s  t h a t  any, even t h e  
s l i g h t e s t ,  p e n e t r a t i o n  w i l l  b e  s u f f i c i e n t  t o  amount t o  c a r n a l  
knowledge. I n j u r y  t o  o r  r u p t u r e  of  t h e  hymen is n o t  n e c e s s a r y  
( s e e  K .  v .  Kussen ( 1 ) ;  Ei. v .  Huqlies ( 2 ) ) .  I would t h e r e f o r e  
c o n s i d e r  t h a t  t o  c o n s t i t u t e  p e n e t r a t i o n  w i t h i n  t h e  meaning of 
Sec. 6 any e n t r y  of  t h e  p e n i s ,  however s l i g h t ,  i n t o  t h e  gen i -  
t a l  organs  of  t h e  g i r l  i s  s u f f i c i e n t  and t h e  f a c t  t h a t  t h e  
hymen was n o t  r u p t u r e d  i s  i r r e l e v a n t .  The ev idence  h e r e  shows 
t h a t  t h e r e  was e n t r y  by t h e p e n i s  ' i n t F t h G s o f t t i s s u e  a t  t h e  
e n t r a n c e  of  t h e  vagina  and, s m a l l  though t h i s  e n t r y  was, i n  my 
view i t  amounts t o  p e n e t r a t i o n  s o  t h a t  I am t h u s  s a t i s f i e d  be- 
y o n d r e a s o n a b l e  doubt  t h a t  t h e  accused had c a r n a l  knowledge of  
t h e  p r o s e c u t r i x .  

It i s  t h e n  necessa ry  f o r  t h e  Crown t o  e s t a b l i s h  t h e  
absence  of  consent .  The de fence  s e e k s  t o  r e l y  on Sec.  2 4 o f  

t h e  Code and s e t s  up t h e  e x i s t e n c e  of a n  hones t  and r e a s o n a b l e  
b u t  mis taken b e l i e f  on t h e  p a r t  of t h e  accused t h a t  t h e  pro-  

1 E a s t  P.C: 438 
2 idood 190 



s e c u t r i x  was consenting t o  having in t e r cour se  with  t h e  accused, 
whether i n  f a c t  she d i d  so consent o r  not .  I f ,  a s  i s  the  case  
here,  t h e r e  i s  some evidence of such a b e l i e f ,  t h e  onus i s  on 
t h e  Lrown t o  e s t a b l i s h  beyond reasonable  doubt t h a t  t h e  accused 
d i d  no t  have such a b e l i e f .  

For t h e  purpose of considering t h e  evidence on t h e  
i s s u e  of consent and of t h e  accused's b e l i e f  on t h a t  mat te r  I 
propose t o  d i s regard  t h e  s ta tements  contained i n  t h e  record of 
in te rv iew with Ass i s tan t  Inspec tor  idccCombe, I n  doing s o  I c a s t  

no aspers ions on e i t h e r  M r .  14cCombe o r  Constable Timothy Inkung 
who acted a s  i n t e r p r e t e r  and I am q u i t e  s a t i s f i e d  t h a t  t h e  
document tendered i n  evidence so  f a r  a s  it contained s ta tements  
a t t r i b u t e d  t o  t h e  accused accura te ly  records  Constable Timothy's 
understanding of what t h e  accused s a i d ,  I do not  accept  t h e  

evidence given by t h e  accused t h a t  he merely s a i d  "Yesi' t o  

quest ions  asked of him. However, I am not s a t i s f i e d  t h a t  h i s  
knowledge of p idg in  was such t h a t  he was a b l e  t o  express him- 
s e l f  adequately i n  t h a t  language and I the re fo re  do no t  con- 
s i d e r  t h a t  it would be f a i r  t o  use aga ins t  him what he s a i d  on 
t h a t  occasion i n  t h e  sense of p lac ing  r e l i a n c e  on p a r t i c u l a r  
phrases  used. I s h a l l  t h e r e f o r e  proceed on t h e  b a s i s  of t h e  
e v i d e n ~ e  given before  me both by t h e  p rosecu t r ix  and by t h e  
accused. 

I do not  f i n d  c r e d i b l e  t h e  evidence given by t h e  
accused t h a t  t h e  p rosecu t r ix  took t h e  i n i t i a t i v e  i n  t h e  way i n  
which he s a i d  she d i d ,  namely, by l i f t i n g  her  d r e s s ,  p l ac ing  
her  l e g s  on top  of h i s  t h ighs  and then guiding h i s  pen i s  i n t o  
h e r  vagina,  The p rosecu t r ix  i s  a l i t t l e  g i r l  of n ine  who she 
sa id  had not  had in te rcourse  before ,  which I accept  a s  being 
t h e  f a c t ,  and I f i n d  it q u i t e  impossible t o  b e l i e v e  t h a t  with- 
ou t  prompting by t h e  accused o r  even any word from him she 
would have ac ted  a s  he s a i d  she  d id .  Her own evidence is  t o  
t h e  cont ra ry  and I accept  it. I a l s o  accept h e r  evidence t h a t  
t h e  accused had a bush kn i f e  with  which he th rea tened  her.  On 
t h e  evidence which I t h u s  accept  I am s a t i s f i e d  beyond reason- 
a b l e  doubt t h a t  t h e  p rosecu t r ix  d i d  no t  i n  f a c t  consent t o  
have in t e r cour se  w i t h  t h e  accused. 

The quest ion then  i s  whether t h e  Crown has negatived 
beyond reasonable  doubt t h e  ex i s t ence  of an honest  and reason- 
ab l e  though mistaken b e l i e f  on the  p a r t  of t h e  accused t h a t  
t h e  p rosecu t r ix  was consenting t o  in te rcourse .  A s  I do not  
accept  h i s  evidence t o  which I have j u s t  r e f e r r e d ,  a s  t o  t h e  

a c t s  done by t h e  p rosecu t r ix  immediately before  t h e  a c t  of 
i n t e q o u r s e ,  t h e  only mat te r  upon which such a b e l i e f  could be 



grounded i s  t h e  look given by t h e  p r o s e c u t r i x  which ijlr. Lindsay 
desc r ibes  a s  a  "come on look".  I do no t  r e a l l y  th ink  t h a t  t h e  
meagre evidence on t h e  p o i n t  j u s t i f i e s  t h i s  d e s c r i p t i o n  of i t -  
a l l  t h a t  t h e  accused s a i d  was t h a t  t h e  p rosecu t r i x  looked a t  

him with  her eyes looking i n  h i s  eyes. 

To come wi th in  Sec. 24 t h e  b e l i e f  which t h e  accused 
professed t o  hold must be both honest  and reasonable .  Whether 
o r  no t  t he  b e l i e f  i s  honest ly  held involves  a  s u b j e c t i v e  t e s t  

and whether it i s  reasonably held  involves  an o b j e c t i v e  t e s t ,  
applying t h e  s tandard  of t h e  o rd ina ry  n a t i v e  man coming from 
t h e  accused's  environment. It may b e  t h a t  t h e  accused honest ly  
held t h e  b e l i e f  t h a t  t h e  p rosecu t r i x  wanted t o  have i n t e r cou r se  
with him, al though I very much doubt it and h i s  a c t i o n  i n  
th rea ten ing  he r  wi th  t h e  k n i f e  seems q u i t e  i n c o n s i s t e n t  wi th  
h i s  having honestly held such a  b e l i e f ,  Be t h a t  a s  i t  may, I 
am q u i t e  s a t i s f i e d  t h a t  t h e  b e l i e f  was no t  a  reasonable  one 
having regard t o  t h e  age of t h e  g i r l  and t h e  f a c t  t h a t  a l l  t h e  
accused was r e l y i n g  on was t h e  f a c t  t h a t  t h i s  l i t t l e  g i r l  look- 
ed i n t o  h i s  eyes, wi thout  any words o r  ge s tu re s  which might be  
taken  t o  i n d i c a t e  t h a t  she was agreeab le  t o  having in t e r cou r se  
with  him. A s  t h e  Crown has t hus  discharged i t s  onus of s a t i s -  
f y ing  me beyond reasonable  doubt t h a t  t h e  accused d i d  no t  have 
a  reasonable  b e l i e f  t h a t  t h e  p rosecu t r i x  was consenting t o  
having in t e r cou r se  wi th  him it fo l lows  t h a t ,  s i n c e  f o r  Sec. 24 

t o  apply t h e  mistaken b e l i e f  must be  both honest  and reason- 
ab l e ,  it has excluded beyond reasonable  doubt t h e  ex i s t ence  of 
an honest  and reasonable  b u t  mistaken b e l i e f  t h a t  t h e  prosecu- 
t r i x  was so consenting.  

As a l l  t h e  elements of t h e  of fence  charged have been 
proved beyond reasonable  doubt and a s  t h e  defence under SeC. 
24 f a i l s ,  I f i n d  t h e  accused g u i l t y  of rape.  

S o l i c i t o r  f o r  t h e  Crown : :P.J. Clay, Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused ; W.A. La lor ,  Publ ic  S o l i c i t o r  ~. 


