
Director of Ul.trlct Adalnl.tratlon and 
Ho1 y Gho. t (New Guinea) hcIputy Tzu. 

ADD.a1 No.1 of 1961 (N.G.) 
n.e .u .. lon of the Holy Ghoet (N .. Guin .. ) Prop 

Th. ~ni.tr.tion of the T.rritory of P~ 
Guinea and other. - a •• p0nd.nt• 

~.al No.8 of 1961 (N.G.) 
Th. eu,todlan of Expropriated Prop.rty - ~11ant 

Th. Dir.ctor of Dbtrlct Adaa1nlatraUon and others _ 

Q, the 19th day of Nove.btr. 1966, the Land 

nu •• Coani,don handed down a d.c!llon in an aDDl1c:atlon 

12Z!! 
/c)rll 1 
Port 
..Ioreaby 

brought under Section 11 of the New Guin.a Land 11t1., 

Pr.ntic.,J. (R.,toration) Ordinanc. l~l-63 by the J!.&1on of the 

Holy Ghost (New Guinea) Prop.rty Tru.t for the i"ue of 

a freehold titl. in r.spect of a parcel of land at Rempl. 

Nadang. By its decision the Commi,.lon r.jected the 

application. In the proc.edings before the Commission the 

applica~t wa. represented by key. father ~illiam Salko: 

and the Director of District Administration appeared on 

b.half of the all.ged native owners of the subject land. 

Ther. wa. also an appearance by counsel on behalf of the 

Administration of the Territory of Papua and New Guinea. 

I am informed by the Lounsel now appearing before me that 

the appearance on behalf of the Administration was 

ostensibly to redress the balance of representation: and 

to ensure that not only one of the contending parties .as 



b, l .. utd to the .u. .. 1on 

eo.1I1on Ipp,all have b 

AdID1nlltrat1on. the Cuatodlan 0 

and the unsuccessful ell 

nu~bertd Numbers 1, 8 and 

1nO 

Guln,a) 

Three notlces of IDotion have been taten out on 

behalf of the Director of District Administration who is a 

respondent in the two first-na~ed appeal. and one of th 

three r .. pondents in the last-named appeal. In th 

ADpeals numbered 1 and 8 of 1967 (New Guinea). the 

applicant in the motion. therein contend. that th 

~peals .hould be struck out. In Appeal No.7 th 

applicant asks that the other two respondents to tha 

Appeal be .truck out as parties. If the three motion. 

were successful, the result would be that one appeal 

only would remain in the list for hearing and the parties 

thereto would be only the unsuccessful claimant (th 

.Ussion Trust), and the Director on behalf of the nativ 

claimants. 

The motions were taken seriatim before me and 

separate addresses were made as to the issues involved; 

but 1 think it is most convenient for me to proceed to 

give judgment in the three motions together. 

The applicant grounded the motions on what 

he alleged was the factual situation, namely that neither 

the Administration nor the ~ustodian of Expropriated 

Property was a party to the proceedings before the 

Commission, and on what he alleged was the legal situation, 

namely that neither the ~~inistration nor the Custodian 
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~nc. 1962-68 

wa. not a party to 

and did not appear therein 

the Adm1nlluatlon ..,eared therein in .uppo: 

~ •• ion Tru.t. it wa. not 1n a real .en.e a .p 

The argument depend. upon th 

the only appeal to the Supr.e Court 11 the .ututOl'Y on 

provided by Section 38 of the L.nd Title. Coeei •• ion 

Ordin.nce 1962-1968 in favour of a ·n&raon Aaar1eved b 

lionY • ~. ea •• on for th 

Administr.tion seeks to meet this argu.ent firatly by 

pointing out that there h.ve been c •••• in the p.lt. 

not.bly the Varzin case. (Custodian of Expropri.t 

Property against Tedep and others) which wa. taken to 

the High Court .nd is reported in Volume 113 ~.L.K. at 

318. in which the Administration's right to appear was 

not challenged. Secondly he asserta that the Administration 

would have an interest of • legal nature in the grant of 

• freehold title to the ,Alssion Trust. in that .uch a 

grant would involve a reservation of minerals and of 

certain roads delineated on maps put in evidence 1n 

the hearing. I do not find myself impressed with 

this line of reasoning. The Administration ass~rts 

rights to minerals quite outside the quostion of 

reservations in titles, and it by no means appears tha 

the Administration's rights as a potential encumbrance 

of roads that might or might not exist am ~ight or 

might not be delineated in any certificate that might 

issue. necessarily outweigh rights it might have if th 

particular title sought had not been granted. It might 

well be argued whether the Administration would b 

••• 4, 



puzpOI. of enluring jUlt p 

the d1lput. al waa done 1n thl1 ca 

the Ada1n11tration in the h.aring below no ell 

(in particular for an encumbrance). objection 0 

application and gave no notie 

Section 14 of the Land Titlea Reltoration ~I 

The eaa. law on the meaning of the auch 

lQ9illated and litigated phrale ~perlon aggzi ~ I 

fully argued before mo. ilo the Aultralian cal£1 

do aeem to ahow a bl'O~cr approach than thOle in England 

they do not aeem to mo to go boyond the type of I1tuaUon 

where it ia held that a Yp~rson aggrieved- is a perlOn 

who ia aggrieved by the deprivation of something or by 

an advErae effect on the title to something (Ealing 

Borough Council againat Jonea) (1). The cases which 

carry the matter the furthest art in apecial catcgoriea 

auch as trade marks, cases involving as they do 

commercial rights, or casea auch as Eavea against 

O'Neal (2) - a hotel owner's right to ~p.al against 

the licensee's loss of licence though the cwncr had not 

been a party to the litigation. Another instance of 

a special category is that of A.G. Gambia v N'Jie (J) 

an Attorney General's right to appear in supp~rt of 

disbarment of a barrister. If ~ were necessary for my 

decision I would be disposed to find that the ~minist­

ration in the circumatances of this case is not a Mperson 

aggrieved" by the Commission's decision. 

~~i l
19~9i 1 All E.rl. 286 at 289 
1966 Tas. S.n. 216 
1961 Appeal Cases 634. 
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eallon 

did not appear in th 

·perlon aggrieved- beeau.e he ~ould 

affected by the refu.al of a grant 0 

could re.ult, he .ay., in 

lb18 

to a c1a1lll for comptlnaatJ.Dn under Rt9U1au.on ~18 0 

the Treaty of Peace degulatlona (4). If any such c~ 

were not by now the lubject of It.1tatlona I Ihould 

hive thought that any pOIl1ble -claw could only hay 

been by the Million Trult against the vendor to it, 

namely Mr. SolOllonl. The Cu.ltJ)c11an would Mea to 

to be prcteeted by RegulatiAQ ~3 of the abov.~t1oned 

Regulationl, wh1ch providel that -the titl e that shall 

1ssue to a purcha.er of I property lhall be the best 

title velted in the eoltod1an· and that if it 

shown that title to purportedly expropriated property 

could not be g1ven, that we. a r1sk incident to that 

type of transaction. 1 would be of the opinion that 

the Custod1an could not be held to be a ·perlon aggri cv~ 

by the Commil110n's dec1s1on with1n the mean1ng of th 

Ord1nance. 

In tak1ng out the notices of motion in 

'Ppeals 1 and 8, • .&1:'. u'Neill seeks to rely on iiu1f: 1 

of Order 111 of the Supreme Lourt rules which allows 

applications to -strike out a plaintiff or defendant 

before the hearing of a cause n
; there being no rul e in 

point under the Supreme Court Appeal (Land Titles 

Commission) Rules 1~68. Under rule 138 of the latter 

a direction may be sought as to the practice or 

(4) Volume 4. Commonwealth Statutory kules 1901-56 
at 5057. t: ,1 
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tIl •• upon th 

t 

I _ dilpo .. d to think thlt in rehUon 

III 1 end 8 of 1967 the procedure .opted could b 

reglrded II Ippropdlte Ind thlt oHerl could b 

Iccordingly both of I proceduril netur aaid 

awle 138 Ind lubatlntlllly. However, 1 _ of t 

opinIon that I ahould make no auch order becaua. 0 

the I1tuIUon in ~eal No.7. In ADDeal No. 7 the 

Director ia one only of three re'Pondenta Ind aeeka 

to have the other two reapondenta atruck f~ th 

record. Hia applIcation in that regard is resi.ted b 

the appellant (the Miasion Trust) which for .ome rea.on 

beat known to itself has seen fit to join these other 

two partiea. the Administration and the Custodian. a. 

reapondents. aa well aa the Director of Oi.trict 

AdministraUon. j,tr. O'Ndll was able to point to no 

authority in support of such a radical kind of appli­

cation. He cited the case of :4dlicr against G.W.H. 

(~) a deciaion of the Gourt of Appeal. but this was 

a case of one of two defendants staying a plaintiff'. 

action until one of the two d€fendants who were joined 

aa co-defendants but who were separate tort feasors, 

ahould be struck out. Thia case docs not seem to me 

to be analogoua to the instant one. 

The applicant in Appeal No.7 seeks this 

reliof solely on the ground that the costs with which 

he may possibly be visited in the event of the appeal 

(~) (189~) 2 Q.B. 688 
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uge. a '1IIUU' conaidenUoa 

ual l'ealO'" fol' 

1 and 8. thel" app.al'l to _rrant 0 

fol' the applicant" motion in ADDeal No. 7 and 

it would be • ua1n1ng the CoUl't'. !'Ub. to a poaa1bl 

abauzd extent to aU..,t to eould 

OreIel' 111 Rule 12 to fit the c .. If an eppeUaot 

uMece"8I'1ly jolna parti .. to an appeal he can 

appropdately lIulcted .. to COlta. 1 have no doubt 

that the appellate court w111 look to thll aaD8ct and 

lee that the applicant, if any order be a9a1nat 

him, be not prejudiced by any luch inapt action of 

appellant. Even if procedurally the applicant' 

lIotion in Appeal No. 7 could be grounded 1 coo-Sder 

it would be prematur •• 

Being of the opinion that the applicant can 

not have the relief he seeks in Appeal No. 7 and that 

it would be therefore in any case fruitle •• and 

unnecelaary to lIake ord~rs of the kind sought in ADo.all 

Numbel'ed 1 and 8, 1 dislliss all three !lOtions. 

In Appeal No. 1/1967 I order that the applicant 

pay the COlts of the !lOtion of the Administration and of 

the Mi.lion Tru.t. In Appoal No. 8/1967 I order th 

applicant to pay the costs of the !lOtion of the Custodian 

and the Mi •• ion Tru.t. In Appeal No. 7/1967 I order th 

applicant to pay the costs of the !lOtion of the Admin­

istration, the Custodian and the ~.sion Trust. 


