
I N  THE SUPRENLE COURT ) CORM r O'LOGHLEN A.J.  
) OF THE TERRITORY OF ) Wednesday, 

PAPUA AND NEW GUINEA ) 6 t h  May, 190. 

Appeal No. 15  of 1965 (N.G.) 

BETWEEN THE DIRECTOR OF NATIVE AFFAIRS 

Appellant 

AND THE CUSTODIAN 'OF EXPROPRIATED 
PROPERTY 

Respondent 

r e  UTUA?I VIRGIN LAND. 

Th i s  i s  an appeal a ~ a i n s t  t h e  F ina l  Order of t h e  Land 

Titles Commission dated 30th December, 1964, whereby t h e  Commission 

dec lared  t h a t  "on t h e  appointed da t e  t h e  followinn i n t e r e s t  i n  t h e  

...( subjec t ) .  . . land was owned by t h e  following persons - 
E s t a t e  i n  f e e  simple by t h e  Custodian of Expropriated 

Property sub jec t  t o  encumbrances i n  favour of t he  

~ d m i n i s t r a t i o n  of t h e  T e r r i t o r y  of Papua and New Guinea 

r e l a t i n g  t o  mining condi t ions  and recogni t ion  of pub l i c  

roads o r  rights-of-way o r  landing p l aces  and t h a t  t h e  

Custodian of Expropriated Property was e n t i t l e d  t o  be 

r e g i s t e r e d  a s  t h e  owner of h i s  i n t e r e s t  i n  t h e  Regis te r  

Book kept  under t h e  provis ions  of t h e  Lands Reqis t ra t ion  

Ordinance 1924-1962 of t h e  T e r r i t o r y  of New Guinea and 

Sect ion  21 of t h e  New Guinea Land T i t l e s  Restorat ion 

Ordinance 1951-1963 and t h a t  no na t ive  customary r i q h t s  

were r e t a ined  on t h e  appointed da t e  by a na t ive  o r  n a t i v e  

community i n  respec t  of t h e  land t h e  sub jec t  of t h i s  

Order o r  any p a r t  thereof."  

The grounds of appeal i n  t h e i r  amended form a s  f i l e d  i n  1970 a r e  a s  

fol lowsr-  

1. t h a t  t h e  Commission was wrong i n  law i n  r e s t o r i n g  a f ee  

simple i n t e r e s t  i n  t h e  s a i d  land t o  t h e  Respondent i n  t h a t  

it r e l i e d  upon evidence of occupation which does not  i n  law 

a i v e  r i s e  t o  any inference  upon which acqu i s i t i on  of t h e  

sa ld  land by t h e  German Government could be based: 

2. t h a t  t h e  f inding  of t h e  Commission was aga ins t  t h e  weight 

of t h e  evidence i n  t h a t  t h e r e  was no evidence o r  no s u f f i c i e n t  



Land T i t l e s  Commission be quashed and t h a t  i n  l i e u  thereof  t h e r e  be an 

order  t h a t  a t  t h e  appointed da t e  t h e  Custodian had no i n t e r e s t  i n  t h e  

The Claim which had been f i l e d  by t h e  Custodian was i n  t h e  

usual form and was v e r i f i e d  by t h e  s t a t u t o r y  d e c l a r a t i o n  of C. R. Greig 

of Canberra, who was h i s  duly author ised  agent. I n  it, t h e  Custodian 

claimed t o  have been e n t i t l e d  a s  a t  t h e  appointed d a t e  t o  an i n t e r e s t  

spec i f i ed  i n  t he  answer t o  Quest ion 1 of t h e  Claim i n  o r  r e l a t i n g  t o  t h e  

subjec t  land and t o  be r eq i s t e r ed  o r  en tered  i n  a  Lost Regis te r  a s  t h e  

owner of o r  t h e  person e n t i t l e d  t o  t h a t  i n t e r e s t .  

The answers t o  most of t h e  ques t ions  s e t  ou t  i n  t h e  fonn were 

e i t h e r  consequential  t o  more e x p l i c i t  answers o r  were negative,  but t h e  

following ques t ions  and answers a r e  ma te r i a l  t o  t h e  i s s u e s  involvedr 
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evidence before the  Commission upon which it could f ind  t h a t  

t h e  Respondent was e n t i t l e d  t o  r a a i s t r a t i o n  of t h e  sa id  

i n t e r e s t  i n  t h e  sa id  land under t h e  provis ions  of t h e  Mew 

Guinea Land T i t l e s  Restorat ion Ordinance 1951-1968: 

3, t h a t  t h e  Commission was wonq i n  law t h a t  it f a i l e d  properly 

t o  exerc ise  i t s  d i s c r e t i o n  under sec t ion  67(3) of t h e  New 

Guinea Land T i t l e s  Restorat ion Ordinance 1951-1968r and 

4. t h a t  t h e  Commission was wrong i n  law i n  t h a t  it f a i l e d  t o  

g ive  proper cons idera t ion  t o  t h e  f a c t  t h a t  i n  t h e  body of 

evidence placed before it t h e r e  was - 
a )  evidence t h a t  t he  sa id  land was not  r e g i s t e r e d  i n  t he  

Land Regis te r  (Grundbuch), 

b) evidence t h a t  no c e r t i f i c a t e  under s ec t ion  17 of t h e  

Land Regis t ra t ion  Ordinance (New Guinea) 1924-1963 had 

been issued i n  r e l a t i o n  t o  t h e  sa id  land, and 

c )  no evidence of t h e  commencement of any proceedings f o r  

r e g i s t r a t i o n  of t h e  sa id  land p r i o r  t o  January, 1942. 

The Appellant seeks an o rde r  t h a t  t h e  F i n a l  Order of t he  



Question 

. Nhat i s  t h e  nature and dura t ion  
of t h e  i n t e r e s t  t o  which you claim 
t o  be e n t i t l e d ?  

. HOW was t h e  i n t e r e s t  acquired by you? 

. From whom was t h e  t i t l e  r e l a t i n g  back 
t o  t h e  i n t e r e s t  claimed acquired by 
t h e  person t o  whom t h e  land was f i r s t  
a l i ena t ed?  

5. Was t h e  i n t e r e s t  r eg i s t e r ed ,  en tered  
o r  n o t i f i e d  i n  ( a )  t h e  Regis te r  Book, 
(b)  t h e  Regis te r  of Administration 
leases ,  ( c )  t h e  Land Regis te r  (Grund- 
buch), o r  (d )  any o the r  record? 

19. Where is your C e r t i f i c a t e  of T i t l e  
o r  o the r  instrument evidencing your 
t i t le  t o  t h e  i n t e r e s t  claimed? 

21. Can you g ive  any o the r  information 
l i k e l y  t o  be of a s s i s t ance  t o  t h e  
Commissioner concerning the  land t h e  
sub jec t  of t he  i n t e r e s t  o r  t h e  
whereabouts of documents i n  any o the r  
ma t t e r  o r  t h ing  a f f e c t i n g  t h i s  claim? 

The at tached documents r e fe r r ed  t o  i n  t h e  answer t o  Question 

f i r s t l y ,  a note  i n i t i a l l e d  by W.C.T(homas) showing d a t e  17.4.31 which 

reads  as follows8 

" ~ c c o r d i n n  t o  t h e  records  held by t h e  Delegate i n  Rabaul, 

t h e  D.H.P.G. were recognised a s  t h e  owners of t h e  land i n  

an aclreement between t h e  company and t h e  German Fiscus  

da tad  t h e  15th  September, 1905." 

secondly, a memorandum from t h e  Custodian t o  t h e  Delesate dated 21st Apri 

1931, which was a s  follows:- 

"I s h a l l  be glad o f  advice a s  t o  t h e  p re sen t  pos i t i on  

concerning t h e  i s sue  of a Draft  C e r t i f i c a t e  of T i t l e  

t o  t h e  proper ty  Utuan, r e f e r r e d  t o  i n  your papers  L.T.5870" 

and 

t h i r d l y ,  a copy memorandum from t h e  Delegate t o  t h e  Custodian dated 9 th  

"With reference  t o  your memorandum of 2 l s t  Apri l ,  1931, T.253 

I have t o  advise t h a t  t h e  survey of Utuan was completed. 

:, - .- 
5 i:~ .' 

.A .. S?.! 

Answer. - 
Freehold. 

Expropriation. 

Former German 
Government. 

( a )  NO. 

(b)  No. 
( c )  NO. 
( d )  Not known. 

C e r t i f i c a t e  of T i t l e  
no t  issued. See 
a t tached documents. 

Advertised f o r  s a l e  
"Rabaul Times" No. 153 
of 23.2.28, 
Purchased by R. K. Moore. 
Fu l ly  paid. 
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r ecen t ly ,  but t h a t  t h e  survey plan i s  not y e t  ava i lab le .  

A s  t h e  property i s  not  r eg i s t e r ed  i n  t h e  Groundbook, it w i l l  

be necessary f o r  a C e r t i f i c a t e  under Sec t ion  17 t o  i s s u e  

before  a d r a f t  C e r t i f i c a t e  of T i t l e  can be published." 

These t h r e e  documents were p a r t  of t h e  Custodian 's  f i l e  

,253 which was tendered t o  t h e  Commission a t  t h e  hearing. The summary 

heet  which forms p a r t  of t h e  f i l e  and shows t h e  handwritten da t e  1.8.51 

nd some i n i t i a l s  a t  t h e  bottom gave these  d e t a i l s r -  

" C e r t i f i c a t e  of T i t l e  o r  Lease 
Res i s t e r  No, Val....... Fol. ....... N i l .  

D ra f t  C.T. N i l .  

Sec t ion  17 C e r t i f i c a t e  N i l .  

Native Rights (No answer 
recorded) 

Additional Remarks Survey completed. 
C.T. y e t  t o  i ssue  
Not t r ans -  
fe r red ,"  

Followinq t h i s  Claim, a Prov5sional Order was made on 6 th  

arch, 1962, which gave t h e  f e e  simple i n  t h e  sub jec t  land t o  t h e  

Custodian. On 5 t h  October, 1962, t h e r e  was a re ference  of a quest ion of 

a t i v e  customary r i g h t s  by t h e  Direc tor  of Native A f f a i r s  s e t t i n g  ou t  t h e  

a t i v e  claims a s  followss- 

"The n a t i v e s  Tokoikoi and Ambo of Kerawara Is land  f o r  and 

on behalf of t he  l i neage  of Tolaura - S i l b e t  vunatara i ,  

c laim f u l l  r i g h t s  of ownership over t h e  whole of t h e  land 

by customary r i g h t  and a s s e r t  t h a t  t h e  land has  never been 

al ienated."  

A pub l i c  hearing by t h e  Chief Commissioner was he ld  i n  Rabaul 

n 21st September, 1964, when submissions were made on behalf of t h e  

ustodian and of t h e  na t ive  claimants. The Chief Commissioner adjourned 

he hearing and d i r ec t ed  t h a t  f u r t h e r  i nves t iga t ion  of t h e  na t ive  claims 

should be made by a Comiss ioner .  This  was l a t e r  done by Commissioner 

Smith and on 4 th  December, 1964, t he re  was a f u r t h e r  hearing by t h e  Chief 

Commissioner, a t  t h e  conclusion of which he s t a t e d  h i s  reasons a s  follows: 

2. ' , < L; {%, 
..L i i 
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"That shows a remarkable cont inui ty  of occupation from a s  

f a r  back a s  we can poss ib ly  go and compared with t h e  

documentary evidence of t h e  cus tod ian i s  f i l e  I th ink  t h e r e  

i s  s u f f i c i e n t  evidence on which i can say t h e  Government 

acquired t h e  land and crave a t i t l e  of some s o r t  t o  t h e  

o r i g i n a l  occupant and t h e  present  Government i s  q u i t e  happy 

t o  g ive  t h e  Custodian an e s t a t e  i n  f ee  simple r ega rd le s s  of 

whether t h e  o r i g i n a l  occupants Had t h e  German r i g h t  of  

perpe tua l  occupation f o r  a time. I do not  t h ink  t h e r e  i s  

any d i f f i c u l t y  i n  f inding  t h e r e  i s  enoush evidence. The 
na t ive  claim i s  summed up i n  t h e i r  own words t h a t  it i s  

t h e i r  I s l and  and they Want t h i s  I s l and  back. They want 

t h i s  land and it was t h e i r  land. The area  i s  so small and 
t h e  land i s  so poor t h a t  it i s  not  goinn t o  he lp  them much. 

I t  i s  3 acres ,  3 roods, 30 perches according t o  one story." 

Following t h e s e  reasons, a F ina l  Order was i ssued  by t h e  Commission i n  

t h e  terms s e t  ou t  i n  t h e  opening paragraph above, 

I n  my opinion t h e  F i n a l  Order cannot be  supported by t h e  

reasons f o r  h i s  dec is ion  given by t h e  Chief commissioner. 

The documentary evidence produced on behalf of t h e  Custodian 

e s t ab l i shed  conclusively t h a t  t he re  had not  been a t  t h e  appointed d a t e  

any r e g i s t e r e d  t i t l e  i n  ex is tence  which was capable of being r e s to red  t o  

t h e  Regis te r  by the  appl ica t ion  of Sec t ions  9 and 10 of t he  Restorat ion 

Ordinance. The only poss ib le  means by which t h e  Chief Commissioner could 

have r e s to red  t h e  freehold t o  t he  Custodian was by dea l ing  with t h e  Claim 

a s  an appl ica t ion  f o r  i n i t i a l  r e g i s t r a t i o n  under Sub-section (3) of Sect ion 

67 of  t h a t  Ordinance. He would thus  have had t o  consider  whether t h e  

Claim would have c m e  within t h e  ambit of t h e  sec t ions  of t h e  Land 

R e ~ i s t r a t i o n  Ordinance which were repealed by Sub-section (1 )  of Sect ion 

67, and, i f  t h a t  were t h e  case, he would then have had t o  form t h e  

opinion requi red  by Sub-section (3)  of Sect ion 67. 

The t r a n s c r i p t  of t h e  proceedings before  t h e  Commission contains 

no reference  whatever e i t h e r  t o  t h e  repealed sec t ions  of t h e  Land 

Regis t ra t ion  Ordinance o r  t o  Sect ion 67 of t he  Restorat ion Ordinance which 

repealed them. I am s a t i s f i e d  t h a t  t h e  provis ions  of a l l  r e l evan t  s ec t ions  

were not  brouqht t o  t h e  a t t en t ipn  of t h e  Chief Commissioner i n  t he  hearing 

.I :<; 
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t he  Claim and were not t h e  sub jec t  of h i s  enquiry. The same provis ions  

s t  a s  obviously were not of consequence t o  Counsel on both sides:  t h e  

dence which they led  and t h e i r  submissions r e l a t e d  t o  t h e  occupation of 

e subjec t  land and t o  the  na ture  and source of any non-native t i t l e  

i ch  may have e x i s t e d  i n  r e spec t  of it around t h e  t u r n  of t h e  century. 

0 th  of these  mat te rs  a r e  mater ia l  t o  t h e  forming of an opinion by t h e  

hief  Commissioner a s  t o  whether o r  not  a C e r t i f i c a t e  under Sect ion 17, 

hich was one of t h e  repealed Sect ions,  would have been aiven by t h e  

ommissioner of Lands. However, they a r e  only two aspects  of t he  much 

i d e r  f i e l d  of enquiry which argument 5.n t h i s  Appeal h a s  shown t o  have 

equired t o  have been canvassed. A l l  t he se  o the r  aspec ts  which r e l a t e  t o  

he procedures which had t o  be applied i n  order  t o  implement t he  repealed 

ec t ions  a r e  not  shown by the  t r a n s c r i p t  t o  have been covered i n  t h e  

course of t h e  hearing. 

Looking back with h inds ight ,  a l i k e l y  reason f o r  t h e  omission 

comes r e a d i l y  t o  mind, A t  t he  time of t h e  hearing of t h i s  Claim i n  

December 1964, Sect ion 67 of t h e  Restorat ion Ordinance had not  y e t  a t t a ined  

the  pos i t i on  of importance i n  t h e  " r e s to ra t ion"  arena i n t o  which it has  

s ince  been developed, 

The e f f e c t  of Sect ion 67(3) i n  providing f o r  i n i t i a l  r e g i s t r a t i o n  

seems t o  have been f u l l y  argued f o r  t he  f i r s t  time before Mr. J u s t i c e  

Minogue i n  Tolain v, The Administration (1) ( r e  Vulcan land) i n  August 

1965 and general  appreciat ion of t h e  scope of the sub-sectioii vrouid have 

followed t h e  publ ica t ion  of t h a t  judgment i n  mid-1966. 

I n  my view, t h e  ques t ion  of t h e  appl ica t ion  of Sect ion 67(3) 

t o  t h e  f a c t s  of t h e  present  case d id  not  have the  proper a t t e n t i o n  e i t h e r  

of t h e  Commission o r  of Counsel f o r  therespect ive  p a r t i e s .  Af t e r  hearing 

t h e  d e t a i l e d  argument of Counsel i n  t h i s  Appeal, I cons ider  t h a t  a l l  

concerned are  e n t i t l e d  t o  have t h e  numerous, complex i ssues ,  which a r e  now 

shown t o  have been r a i s e d  by t h e  Claim, properly d e a l t  with vis-a-vis  the 

sundry procedures requi red  t o  be considered under t h e  sub-section. 

(1) (1965-66) P.N.G. L.R. 232. 

;. 8, .,. .i .- 
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I n  r e  Vulcan land (2) ,  Mr. J u s t i c e  Monogue was able,  a s  a 

s u l t  of a lengthy rehear ins  of t h e  Claim before him, t o  s u b s t i t u t e  a 

nal  Order which d i f f e r e d  from t h a t  of t h e  Commissioner of T i t l e s  which 

e had been reviewing. The Appeal before  me has, however, been conducted 

nder amended provis ions  of t h e  Land T i t l e s  Commission Ordinance which 

ave abolished t h e  rehearing provis ions  on an appeal; and it has  been 

onducted only i n  r e l a t i o n  t o  t he  evidence which was before  t h e  Commission 

A s i m i l a r  problem involving Sect ion 67 of t h e  Restorat ion 

rdinance was r ecen t ly  before Mr. J u s t i c e  Clarkson i n  r e  Tonwalik (3). 

0 th  s ides  i n  t h e  i n s t a n t  Appeal have r e l i e d  s t rong ly  on d i c t a  i n  t h e  

udsment i n  t h a t  case;  indeed t h e  ma t t e r s  i n  i s s u e  i n  t h e  i n s t a n t  Claim 

r e  only a f u r t h e r  extension' of t h e  d isputed  i s s u e s  i n  r e  Tonwalik (4)  

nasmuch a s  our  Claimant's t i t l e  from German t imes  i s  l e s s  determinate 

than t h e  one put forward by t h e  Custodian i n  r e  Tonwalik. (5) .  

I n  t h e  i n s t a n t  Claim, t he  Custodian, as seen from h i s  answers 

i n  t he  Claim form, had claimed the  f reehold  based on expropriat ion.  The 

Appellant has  submitted t h a t  t h e r e  had been no evidence before t h e  

Commission of expropr ia t ion  o r  a s  t o  t h e  person from whom expropr ia t ion  

may have taken p lace  o r  as t o  t h e  na ture  of t he  i n t e r e s t  which may have 

been he ld  i n  German times. Counsel f o r  t h e  Respondent conceded t h a t  he was 

not ab le  t o  show from where t h e  Fiscus  had not h i s  t i t l e  but claimed t h a t  

t h e  F i scus  had probably acquired t h i s  land between 1899 and 1905 by 

purchase from nat ives .  The undisputed f a c t s  apparent  t o  me were t h a t  t h e r e  

was no e n t r y  i n  t h e  German Land Regis te r  i n  r e spec t  of t h i s  land and t h a t  

no S e c t i o s e r t i f i c a t e  had ever  been niven by the  Commissioner of Lands 

d e s p i t e  t h e  car ry ing  ou t  of a survey i n  1931. The Respondent arqued t h a t  

expropr ia t ion  had been claimed i n  t h e  Claim form which had been supported 

by t h e  i n i t i a l  S t a tu to ry  Declaration and t h i s  p a r t i c u l a r  i s sue  had not 

been d isputed  a t  t h e  hearing: while he conceded t h a t  an expropriati .on d id  

not e s t a b l i s h  any t i t l e  which was b e t t e r  than t h a t  of t h e  Custodian's 

. . . . .. . . . ... . . . 
' ( 2 )  (1965-66) P.N.G. LORo 232. 
(3 )  (Unreported) No. 526 of 2nd June, 1969. 
( 4 )  (Unreported) No, 526 of 2nd June, 1969. 
( 5 )  (Unreported) No. 526 of 2nd June, 1969. -; L! ),? -. -. , 
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edecessor, it was evidence t h a t  i n  1920 t h e r e  was an ac tua l  German 

wnership: t h e  Custodian must a t  t h a t  s tage  have based h i s  expropr ia t ion  

something and t h e  Respondent suggested t h a t  t h i s  was t h e  German 

cument al leged i n  t h e  Custodian 's  f i l e  t o  be held i n  t h e  Land Office 

at ing t h a t  t h e  sub jec t  land was t h a t  owned by t h e  German Company D,H.P.G. 

agreement with t h e  Fiscus.  The Respondent a l s o  continued 

e argument put  forward a t  t h e  hearing before t h e  Commission t h a t  t h e  

ference ( i n  t h e  e n t r y  VoL 1 Fo.1. 21 of t h e  German Land Rea i s t e r  s e t  out  

lementary Appeal Record) t o  land on t h e  west of t h e  property 

scribed i n  t h a t  Regis te r  a s  beina "the E s t a t e  of t h e  German Trading and 

antat ion Company" was i n  f a c t  a re ference  t o  t h e  sub jec t  land and it 

dicated t h a t  t h e  same was considered a t  t he  da t e  of t h a t  en t ry ,  27th 

t o  be non-native land. 

I n  t h e  circumstances of t h e  Claim, t h e  Commission ac t ing  under 

ection 67(3) of t h e  Restorat ion Ordinance would a t  t h e  hearing have had 

whether i n  i ts  opinion t h e  Custodian would have been e n t i t l e d  

the appointed d a t e  t o  an i n t e r e s t  i n  t he  land and t o  be entered  o r  

i s t e r ed  i n  t h e  Lost  Regis te r  i f  - 
( a )  such of t h e  repealed sec t ions  which were re levant  

remained i n  force ,  and 

(b )  t h e  procedures prescr ibed  by those  sec t ions  had 
before t h e  appointed da t e  been completely applied. 

The repealed sec t ions  which were submitted i n  arnument before  

t o  be re levant  were:- 

- land no t  y e t  r eg i s t e r ed  i n  t h e  German Land Rea i s t e r  
had, i n  order  t o  achieve r e g i s t r a t i o n ,  f i r s t l y  t o  be 
t h e  sub jec t  of a c e r t i f i c a t e  by t h e  Commissioner of 
Lands; 

20 - a d r a f t  C e r t i f i c a t e  of T i t l e  had t o  be prepared by t h e  
Reg i s t r a r  of T i t l e s  and t o  contain spec i f i ed  p a r t i c u l a r s i  

- requirements a s  t o  survey had t o  be s a t i s f i e d ;  

- t h e  d r a f t  C e r t i f i c a t e  of T i t l e  had t o  be served on 
sundry i n t e r e s t e d  p a r t i e s ;  

- t h e  Direc tor  of Native Af fa i r s  had t o  t ake  prescribed 
ac t ion  t o  contac t  l o c a l  na t ive  people and a f t e r  a 
prescribed period c e r t i f y  t h a t  no n a t i v e  r i g h t s  e x i s t e d  
o r  i f  same d id  e x i s t  r e f e r  any such r i g h t s  e i t h e r  t o  t h e  
Cent ra l  Court o r  t o  t h e  Administrator; 



- t h e  Direc tor  of h i s  own i n i t i a t i v e  t o  r e f e r  any 
quest ion of poss ib le  na t ive  r i g h t s  t o  land t o  t h e  

Cent ra l  Court; 

- t h e  na t ive  r i g h t s  could be barred i f  same had not  been 
a s se r t ed  o r  used f o r  twenty years;  

- t h e  na t ive  claim could be d e a l t  with by t h e  Direc tor  
by compensation i n  c e r t a i n  circumstances; 

- na t ive  claims r e f e r r e d  t o  t h e  Cen t r a l  Court by t h e  
Direc tor  had t o  be t h e  subjec t  of a determination by 
t h e  Court where they could succeed o r  f a i l  o r  p a r t i a l l y  
succeed t o  t h e  ex ten t  t h a t  an encumbrance o r  a na t ive  
reserve  would be created;  

- t h e  na t ive  claim could be d e a l t  with by t h e  Court by 
t h e  award of compensation i n  c e r t a i n  cases. 

I n  my opinion, t h e  p a r t i e s  were e n t i t l e d  t o  have t h e i r  cases  

dered i n  t h e  l i g h t  of each of t hese  p r o v i s i o n s  and t h e  opinion of 

omis s ion  given a s  a r e s u l t  of t h a t  considerat ion.  A negative, t h a t  

n adverse, opinion on any ma te r i a l  Sect ion would be f a t a l  t o  t h e  

mant; and it must be conceded t h a t  only t h e  h ighes t  s tandards  would be 

ptable t o  t h e  Administrator, t h e  Regis t ra r  of T i t l e s  and o t h e r  

c i a l s  i n  carrying ou t  t h e i r  d u t i e s  under t h e  Ordinance. 

Despite t h e  expressed wishes of Counsel t h a t  t h e  mat te r  be 

sed of one way o r  t h e  o t h e r  i n  t h i s  Appeal, I f e e l  t h a t  t h a t  course 

be un fa i r  i n  t h e  circumstances t o  both pa r t i e s .  The proper enquiry 

d f o r  by Sect ion 67(3) of t h e  Restorat ion Ordinsnce has not been 

i n  respec t  of t h i s  Claim and I r e spec t fu l ly  endorse and adopt t h e  

vat ion made by Mr, J u s t i c e  Clarkson a t  t h e  conclusion of h i s  judgment 

(6) t h a t  even a f t e r  proper enquiry is made, t h e  ques t ion  of 

r an ent i t lement  would have a r i s e n  i n  t h e  circumstances i s  one which 

dinance commits t o  t h e  opinion of t he  Commission. 

The order  of t h i s  Court i s  t h a t  t h e  Appeal be allowed, t h e  

Order quashed and t h a t  t h e  case be remit ted t o  t h e  Land T i t l e s  

ssion f o r  rehearing.  
......................... 
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