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K e l l y ,  J. 

On t h e  h e a r i n g  of t h e  motion b o t h  t h e  com- 

pany and F a r i d  Wakim were r e p r e s e n t e d  by t h e  same 

counse l .  Counsel a l s o  appeared f o r  t h e  p e t i t i o n e r s  

and l e a v e  was g iven f o r  counse l  t o  appea r  f o r  t h r e e  

c r e d i t o r s ,  namely, T u t t  Bryant  ( P a c i f i c )  Limi ted ,  

I.A.C. (New.Guinea) P ty .  Limi ted  and C l a r k  Equipment 

( ~ u s t r a l i a )  Ltd .  who opposed t h e  appointment  of a  

p r o v i s i o n a l  l i q u i d a t o r  and f o r  a n o t h e r  c r e d i t o r ,  

Commonwealth Trading Bank of A u s t r a l i a ,  whose a t t i -  

t u d e  was no t  i n d i c a t e d .  

Counsel who appeared f o r  t h e  company and 

F a r i d  Wakim a l s o  appeared f o r  one Dory Chamoun f o r  

t h e  purpose  of moving f o r  a  s t a y  of p roceed ings  on 

t h e  p e t i t i o n  i n  s o  f a r  a s  it was mainta ined  and pro-  

s e c u t e d  by Loop; t h i s  of c o u r s e  a l s o  invo lved  seek ing  

a  s t a y  on t h e  motion f o r  t h e  appointment  of a  p r o v i -  

s i o n a l  l i q u i d a t o r .  A f t e r  argument I dec ided  t h a t  t h e  

a p p r o p r i a t e  c o u r s e  was f o r  me t o  h e a r  t h e  ev idence  on 

t h e  motion f o r  t h e  appointment  of a  p r o v i s i o n a l  l i q u i -  

I n  t h e  m a t t e r  o f  COIGERCIAL PACIFIC 

LU&EH EXPORTS PTY. LIfhITED 

The m a t t e r s  f o r  my d e t e r m i n a t i o n  i n  t h i s  
c a s e  a r i s e  on a  motion f o r  t h e  appointment  of a  pro-  

v i s i o n a l  l i q u i d a t o r  of Commercial P a c i f i c  Lumber 

Expor t s  P ty .  Limi ted  ( t o  which I s h a l l  r e f e r  a s  " t h e  

companys1) pending d e t e r m i n a t i o n  of a  winding-up p  e t i -  

t i o n  p r e s e n t e d  by New Guinea Co-opera t ion  & Develop- 

ment Co. Ltd .  ( r e f e r r e d  t o  a s  "Loop1') and New Guinea 

Trade a; Development Co. Ltd .  ( r e f e r r e d  t o  a s  "Trade").  

Each o f  t h e  p e t i t i o n e r s  i s  s t a t e d  t o  b e  a  company 

c o n s t i t u t e d  i n  accordance  w i t h  t h e  l aw of Japan  w i t h  

a  r e g i s t e r e d  o f f i c e  i n  t h a t  coun t ry .  The grounds o f  
t h e  p e t i t i o n  a r e  t h a t  t h e  company i s  unab le  t o  pay 

i t s  d e b t s ,  t h a t  two of i t s  d i r e c t o r s  namely F a r i d  

N i c o l a s  Wakim and Fouad Wakim have a c t e d  i n  t h e  

a f f a i r s  of t h e  company i n  t h e i r  own i n t e r e s t s  r a t h e r  

t h a n  i n  t h e  i n t e r e s t s  of t h e  members a s  a  whole and 

o t h e r w i s e  u n f a i r l y  and u n j u s t l y  t o  Coop, and t h a t  it 
i s  j u s t  and e q u i t a b l e  t h a t  t h e  company b e  wound up. 



1971 - d a t o r  a s  w e l l  a s  t h a t  p a r t i c u l a r l y  d i r e c t e d  t o  t h e  

HeCbmnercial q u e s t i o n  of a  s t a y  b e f o r e  d e a l i n g  w i t h  t h e  l a t t e r  

Pacific Lum- q u e s t i o n  ' in  o r d e r  t h a t  a l l  t h e  f a c t s  should b e  be- 

f o r e  me, a l though  obvious ly  i t  i s  n e c e s s a r y  t h a t  Fty. Limited 
t h e  motion f o r  a  s t a y  b e  now d e a l t  w i t h  p r i o r  t o  

Ke l ly ,  J .  c o n s i d e r i n g  t h e  o t h e r  m a t t e r s  f o r  d e t e r m i n a t i o n  on 

t h e  o r i g i n a l  motion.  

I n  t h e  c o u r s e  of h i s  f i n a l  address  counse l  

f o r  t h e  company and F a r i d  Wakim sought  an o r d e r  
t h a t  s e c u r i t y  f o r  c o s t s  be g iven by Coop and t h i s  

i s  a  f u r t h e r  m a t t e r  r e q u i r i n g  c o n s i d e r a t i o n ,  

The h e a r i n g  extended o v e r  seven s i t t i n g  

days  w i t h  a  c o n s i d e r a b l e  volume of documentary 
m a t e r i a l  and a  d e a l  of o r a l  evidence .  Whi ls t  i n  
t h e  c i rcumstances  it appeared unavoidable  t h a t  t h e  
v a r i o u s  m a t t e r s  i n  i s s u e  between t h e  p a r t i e s  should  
b e  canvassed,  it i s  necessa ry  t o  keep i n  mind t h a t  
I am n o t  d e a l i n g  w i t h  t h e  winding-up p e t i t i o n  b u t  

merely w i t h  an a p p l i c a t i o n  f o r  t h e  appointment of a  
p r o v i s i o n a l  l i q u i d a t o r .  Much of t h e  m a t e r i a l ,  
w h i l e  no doubt  p r o v i d i n g  background which t o  some 

e x t e n t  a s s i s t e d  i n  p l a c i n g  t h e  r e l e v a n t  f a c t s  i n  

t h e i r  c o r r e c t  p e r s p e c t i v e ,  does n o t  r e q u i r e  d e t a i l -  

ed c o n s i d e r a t i o n  f o r  t h e  purpose  of a r r i v i n g  a t  
f i n d i n g s  of  f a c t  such a s  might b e  necessa ry  f o r  t h e  
h e a r i n g  of t h e  p e t i t i o n  i t s e l f ,  Var ious  s i d e  i s s u e s  

were r a i s e d ,  some of d o u b t f u l  r e l e v a n c e .  However, I 

can say t h a t  t h e  volume of evidence  adduced d i d  suc-  
ceed i n  p r e s e n t i n g  me wi th  a  r easonab ly  comprehensive 
p i c t u r e  of t h e  d e a l i n g s  between t h e  p a r t i e s  s i n c e  
August,  1969, even though t h a t  p i c t u r e  i s  i n  some 

r e s p e c t s  somewhat b l u r r e d .  I n  t h e  c i rcumstances  I 
do n o t  propose  t o  d e a l  w i t h  t h e  f a c t s  a t  any g r e a t e r  
l e n g t h  t h a n  i s  n e c e s s a r y  f o r  t h e  purpose  of t h i s  
judgment and I s h a l l  con ten t  myself wi th  s e t t i n g  out  
what I conceive  t o  b e  t h e  b a s i c  f a c t s  f o r  t h a t  pur-  

pose.  

The company was i n c o r p o r a t e d  i n  May, 1969, 

t h e  o r i g i n a l  s h a r e h o l d e r s  and d i r e c t o r s  be ing  F a r i d  
Wakim and one Lucien Forbes .  I n  August,  1969 Forbes 

s o l d  t o  F a r i d  VJakim h i s  s h a r e h o l d i n g  i n  t h e  company. 

On 1 1 t h  August,  1969, immediately p r i o r  t o  F a r i d  
Wakim's purchase  of t h e s e  s h a r e s ,  an e x t r a o r d i n a r y  

g e n e r a l  meeting of t h e  members of t h e  company r e -  

s o l v e d  t o  amend t h e  A r t i c l e s  of  A s s o c i a t i o n  by t h e  



a d d i t i o n  o f  a r t i c l e s  which appointed  F a r i d  VJakim a s  governing 
d i r e c t o r  u n t i l  h i s  r e s i g n a t i o n ,  d e a t h  o r  d i s q u a l i f i c a t i o n  from 

holding o f f i c e .  The governing d i r e c t o r  was g iven wide powers 
i n c l u d i n g  t h e  power t o  a p p o i n t  and remove d i r e c t o r s ,  t o  l i m i t  
and r e s t r i c t  t h e  powers of any o t h e r  d i r e c t o r  and t o  e x e r c i s e  

a t  h i s  d i s c r e t i o n  a l l  t h e  powers and f u n c t i o n s  of t h e  d i r e c -  
t o r s .  On a  d a t e  which would appear  t o  have been between 1 4 t h  

and 1 8 t h  August, 1969 t h e  company and Coop e n t e r e d  i n t o  t h r e e  

w r i t t e n  agreements,  each of which however on i t s  f a c e  i s  s t a t e d  

t o  have been made on 8 t h  August, 1969. These agreements com- 
p r i s e d  two l o a n  agreements,  one of which provided f o r  a  l o a n  

by Coop t o  t h e  company of an aggrega te  amount of US6144,OOO 
" a f t e r  e f f e c t i v e  of approval  of Japanese  Government f o r  o v e r -  

s e a s  inves tment"  and t h e  o t h e r  f o r  t h e  l o a n  of  an  a g g r e g a t e  
amount of  A$2,000,000 w i t h  t h e  same q u a l i f i c a t i o n  a s  t o  ap- 

p r o v a l ,  w h i l s t  t h e  t h i r d  agreement i s  d e s c r i b e d  a s  a  j o i n t  
v e n t u r e  agreement between t h e  two companies which i n  e f f e c t  

,._ 
provided f o r  equa l  sha reho ld ing  between what i n  f a c t  might b e  

termed t h e  Wakim i n t e r e s t s  ( a l though  n o t  s o  des igna ted  i n  t h e  
agreement) and Coop w i t h  equal  r e p r e s e n t a t i o n  of t h e  r e spec -  

t i v e  i n t e r e s t s  on t h e  board  of d i r e c t o r s .  There was a  con- 
f l i c t  of evidence  t o  which I s h a l l  l a t e r  r e f e r  a s  t o  whether  
a t  t h e  t ime  t h e s e  agreements were e n t e r e d  i n t o  Coop th rough  

i t s  d i r e c t o r s  was aware of t h e  r e s o l u t i o n  of 1 1 t h  August, 1969 
a p p o i n t i n g  F a r i d  Wakim a s  governing d i r e c t o r ,  a s  n o t i c e  of 

t h a t  r e s o l u t i o n  was n o t  g i v e n  t o  t h e  R e g i s t r a r  of Companies 
u n t i l  1 0 t h  February,  1970. 

Subsequent  t o  t h e  agreements of August,  1969 Coop 
took up i t s  sha reho ld ing  i n  t h e  company and a t  a l l  t imes  

m a t e r i a l  t o  t h e  p r e s e n t  p roceed ings  t h e  sha reho ld ing  has been 

e q u a l l y  d i v i d e d  between t h e  Wakim i n t e r e s t s  and Coop. Like- 
wise  t h e  board of d i r e c t o r s  has  c o n s i s t e d  of two r e p r e s e n t a -  

t i v e s  of each i n t e r e s t ,  F a r i d  Wakim and h i s  b r o t h e r  Fouad 

Wakim on t h e  one hand and Yoshiaki  K a t o r i  and Tokumuchi Ogawa 

a s  r e p r e s e n t a t i v e s  of Coop on t h e  o t h e r .  Loan money i n  f a c t  
made a v a i l a b l e  by Coop t o  t h e  company wi th  t h e  approval  of 
t h e  r e l e v a n t  J a p a n e s e  Government a u t h o r i t y  ( r e f e r r e d  t o  a s  
t tMi t i " )  was US5144,OOO i n  December, 1969 and f u r t h e r  amounts 

a g g r e g a t i n g  A$1,500,000 between August and October,  1970. I n  
a d d i t i o n  Coop ar ranged th rough  t h e  M i t s u i  Bank and t h e  Common- 

w e a l t h  Trading Bank f o r  t h e  company t o  have a v a i l a b l e  t o  it a  

s t andby  c r e d i t ;  t h i s  was o r i g i n a l l y  A$500,000 and a s  from t h e  
end of September, 1970 was A5300,OOO. 

During t h e  f i r s t  h a l f  of 1970 t h e  company commenced 
o p e r a t i o n s  i n  t h e  winning of t i m b e r  from a  l e a s e  he ld  by it 
a t  B i a l l a  i n  New B r i t a i n  and i n  J u l y ,  1970 shipments of 



t imber  t o  Japan commenced, t h e  p u r c h a s e r  be ing  Coop. In  a l l ,  

n i n e t e e n  such shipments have been made. It appears  t h a t  r e -  

l a t i o n s  between t h e  two i n t e r e s t s  were harmonious f o r  some 

t ime .  

The o r i g i n a l  agreements made i n  August,  1969 were in 

somewhat g e n e r a l  terms and from about  August, 1970 onwards 

e f f o r t s  were made by Coop t o  have more comprehensive agree-  

ments executed .  To t h i s  end documents of a  much more d e t a i l e d  

n a t u r e  and which would have had t h e  e f f e c t  o.f i n t r o d u c i n g  

numerous a d d i t i o n a l  terms were p repared  by Coop a t  v a r i o u s  

t imes  between August, 1970 and A p r i l ,  1971 and p r e s e n t e d  t o  

F a r i d  Wakim f o r  h i s  s i g n a t u r e .  Of t h e s e  documents it appears  

t h a t  on ly  t h o s e  d a t e d  1 2 t h  December, 1970 and 1 4 t h  December, 

1970 were s igned  and s o  f a r  a s  t h e  evidence  shows t h e s e  were 

s igned  by F a r i d  Viakim on beha l f  of t h e  company b u t  were n o t  

executed  by Coop. 
-- 

I n  1971 t h e  p i c t u r e  underwent something of a  change. 

Coop began t o  complain about t h e  q u a l i t y .  o f  l o g s  be ing  sup- 

p l i e d  and d i f f e r e n c e s  a r o s e  o v e r  payment and i n  p a r t i c u l a r  

over  t h e  t e rms  of a  l e t t e r  of c r e d i t .  From January ,  1971 on- 

wards q u e s t i o n s  a l s o  a r o s e  a s  t o  t h e  payment by t h e  company of 

t h e  sum of US938,855.82 owed by i t  t o  Trade and which w i l l  b e  

d e a l t  w i t h  more conven ien t ly  a t  a l a t e r  s t a g e .  

Contemporaneously, n e g o t i a t i o n s  had been proceeding 

over  t h e  fo rmat ion  of a  consort ium f o r  t h e  purpose  of applying 

f o r  a  p e r m i t  f o r  t h e  h a r v e s t i n g  of t imber  a t  +en Bay i n  Now 

B r i t a i n  and i f  s u c c e s s f u l  t o  o p e r a t e  t h a t  p r o j e c t .  I n  October,  

1970 an agreement f o r  t h i s  purpose  was e n t e r e d  i n t o  between 

t h e  company, Coop, a  Japanese  company and an A u s t r a l i a n  com- 

pany, b u t  by March, 1971 a l l  t h e  p a r t i e s  t o  t h a t  agreement 

o t h e r  than  t h e  company sought  t o  r e s c i n d  it. Meanwhile, e a r l y  

i n  1971 an arrangement was made between Coop, F a r i d  Wakim and 

Chamoun t o  t e n d e r  f o r  t h e  Open Bay pe rmi t  a l t h o u g h  a p p a r e n t l y  

t h i s  was n o t  reduced t o  w r i t i n g .  Then on 5 t h  February,  1971 

an agreement was made between Coop and Chamoun which provided 

i n t e r  a l i a  f o r  t h e  purchase  by Chamoun of t h e  s h a r e s  i n  t h e  

company held by Coop and f o r  p a r t i c i p a t i o n  by Coop i n  a  com- 

pany which Chamoun was t o  form a f t e r  o b t a i n i n g  t h e  Open Bay 

p e r m i t .  On 3 0 t h  A p r i l ,  1971 a  t e n d e r  f o r  t h e  pe rmi t  was sub- 

m i t t e d  by a  company I n t e g r a t e d  Timber I n d u s t r i e s  Pty.  Ltd . ,  

t h e  members of  which were Lhamoun and F a r i d  Wakim. 

I n  A p r i l ,  1971 t h e  s t a g e  was s e t  f o r  t h e  p r e s e n t  

p roceed ings .  On 1 3 t h  A p r i l  t h e  s o l i c i t o r s  f o r  F a r i d  Wakim 

(who were a l s o  s o l i c i t o r s  f o r  t h e  company) by a  t e l e x  message 



demanded from Coop 6500,000 which t h e y  claimed t o  b e  t h e  b a l -  
ance  of t h e  $2,000,000 loan  agreed upon i n  August,  1969. I f  

t h i s  was n o t  for thcoming i t  was t h r e a t e n e d  t h a t  t h e  company 
would o b t a i n  funds  e l sewhere  by c r e a t i n g  a deben tu re  a s  

s e c u r i t y .  Coop r e p l i e d  i n  a  t e l e x  message of 1 7 t h  A p r i l  t h a t  

a  t o t a L  amount of $1,978,570 had a l r e a d y  been r e m i t t e d , a n d  

p l a c e d ~ & & a i j e m ~ ~ f o r  t h e  f a c t  t h a t  t h e  company had en- 
countered  a f i n a n c i a l  c r i s i s ,  I n  r e p l y  by a f u r t h e r  t e l e x  

message of 2 0 t h  A p r i l ,  t h i s  t ime s e n t  by Wakim a s  chairman of 
t h e  company, i t  was a s s e r t e d  t h a t  t h e  company would b e  i n  a  

f i n a n c i a l  c r i s i s  only  i f  Coop d i d  n o t  comply w i t h  i t s  commit- 
m m t  and r e f e r r e d  t o  t h e  a l t e r n a t i v e  courses  of a c t i o n  open t o  
Wakim, namely l e g a l  proceedings  t o  r e c o v e r  amounts due  by Coop 

t o  t h e  company, f i n d i n g  a n o t h e r  market f o r  t h e  t imber  produced 

and a r r a n g i n g  necessa ry  f i n a n c e  by way of a d e b e n t u r e  a g a i n s t  
t h e  a s s e t s  of t h e  company, which Wakim s a i d  he  had a l r e a d y  
proceeded t o  do.  

I n  f a c t  it appears  t h a t  a t  about  t h i s  t ime bvakim, 
presumably i n  p u r p o r t e d  e x e r c i s e  of  h i s  powers a s  governing 
d i r e c t o r ,  had t a k e n  s t e p s  t o  a r r a n g e  f o r  a  l o a n  of i210,000 

from one Chipper  on t h e  s e c u r i t y  of  a  cha rge  over  t h e  whole 
of t h e  company's under taking w i t h  c e r t a i n  c o l l a t e r a l  s e c u r i -  
t i e s ,  A r e s o l u t i o n  of t h e  company f o r  t h i s  purpose  i s  s t a t e d  

t o  have been passed by Wakim a s  i t s  governing d i r e c t o r  on 28th  
A p r i l ,  1971 and t h e  l o a n  agreement was made on 29 th  A p r i l ,  
1971. It appears  from t h e  evidence  of Keechi Shibuya, who 

r e s i d e s  i n  P o r t  Moresby where t h e  r e g i s t e r e d  o f f i c e  of t h e  

company i s  s i t u a t e d  and who a c t e d  a s  a n  a l t e r n a t e  d i r e c t o r  of 
t h e  company f o r  K a t o r i ,  t h a t  no meeting of d i r e c t o r s  was he ld  
on t h i s  m a t t e r  and,  f u r t h e r ,  t h a t  about  21st A p r i l  Wakim t o l d  

him t h a t  he d i d  no t  wish him t o  come t o  t h e  o f f i c e  u n t i l  t h e  
d i f f e r e n c e s  between t h e  company and Coop were re so lved .  

On 31st March, 1971 T u t t  Bryan t  ( P a c i f i c )  Limi ted  

( t o  which I s h a l l  r e f e r  a s  ' T u t t  B r y a n t i ' ) ,  one of t h e  c r e d i -  
t o r s  r e p r e s e n t e d  on t h e  hea r ing  of t h e  motion, gave  t h e  com- 

pany a n o t i c e  under Sec.  222 of t h e  Companies Ordinance de-  

manding payment of a  d e b t  of  $108,763.71. On 3 0 t h  April f o l -  

lowing a d i s c u s s i o n  between r e p r e s e n t a t i v e s  of T u t t  B r y a n t a n d  
Wakim,a number of b i l l s  of s a l e  were executed  by t h e  company 
t o  s e c u r e  moneys payab le  by it t o  T u t t  Bryan t .  It would appear 

t h a t  t h e  r e s u l t  was t h a t  p a r t  of t h e  money t h e  s u b j e c t  of t h e  

Sec .  222 n o t i c e  i s  now t h u s  secured b u t  t h a t  an amount of 
approximate ly  842,000 f o r  goods supp l i ed  and s e r v i c e s  r endered  

remains unsecured.  



On 3 0 t h  A p r i l ,  1971 a  p e t i t i o n  f o r  winding-up was 

presented ,  by t h e  p r e s e n t  p e t i t i o n e r s  and proceedings  i n s t i t u -  

t e d  f o r  t h e  appointment of a  p r o v i s i o n a l  l i q u i d a t o r .  These 

were i n  f a c t  t h e  proceedings  which o r i g i n a l l y  came b e f o r e  me 

b u t  by reason of a  d e f e c t  i n  t h e  a f f i d a v i t  v e r i f y i n g  t h e  p e t i -  

t i o n  t h e  p e t i t i o n e r s  e l e c t e d  t o  p r e s e n t  a  f u r t h e r  p e t i t i o n  and 

n o t i c e  of motion, and it i s  upon t h a t  n o t i c e  of motion t h a t  

t h e  m a t t e r  u l t i m a t e l y  proceeded,  f u r t h e r  p roceed ings  by t h e  

p e t i t i o n e r s  on t h e  o r i g i n a l  p e t i t i o n  having been s t a y e d .  

It i s  f i r s t  necessa ry  t o  c o n s i d e r  and determine  t h e  
a p p l i c a t i o n  made by Chamoun f o r  a  s t a y  of proceedings .  This  

a p p l i c a t i o n  i s  based on t h e  agreement of 5 t h  February,  1971 

between Coop and Chamoun t o  which I have a l r e a d y  r e f e r r e d .  

The agreement p rov ides  i n t e r  a l i a  f o r  t h e  s a l e  by Coop t o  

Chamoun of i t s  s h a r e s  i n  t h e  company, f o r  p a r t i c i p a t i o n  by - 

Coop i n  a company which Chamoun was t o  form a f t e r  o b t a i n i n g  

t h e  Open Bay p e r m i t ,  c o n t a i n s  terms f o r  t h e  fo rmat ion  by t h e  

p a r t i e s  of a  s a l e s  company and p rov ides  t h a t  t h e y  t o g e t h e r  

w i t h  Wakim, who i s  n o t  a  p a r t y  t o  t h e  agreement, w i l l  form a  

sh ipp ing  company. The c l a u s e  i n  r e l a t i o n  t o  t h e  s h i p p i n g  com- 

pany i s  more i n  t h e  n a t u r e  of a  r e c i t a l  t h a n  an  agreement.  
Whi ls t  it i s  a r g u a b l e  whether  t h e r e  is  a  completed agreement 

by reason  of t h e  i n c l u s i o n  of c l a u s e s  such a s  11(f )  (Folev  V .  

C l a s s i q u e  Coaches Ltd .  (1); May and Butcher  L td .  v .  The Kinq 

( 2 ) ;  and s e e  a l s o  H a l l  v .  B u s s t  ( 3 ) )  it i s  n o t  necessa ry  t o  

de termine  t h i s  q u e s t i o n  i n  view of Clause  I V  which p r o v i d e s  

t h a t :  I s A l l  of t h e  above Clauses  and r e s o l u t i o n s  w i l l  e n t e r  

i n t o  immediate e f f e c t  on ly  upon t h e  o b t a i n i n g  of t h e  $'@en Bay 

Companyis of t h e  p e r m i t  o r  r i g h t s  t o  h a r v e s t  t h e  f o r e s t  Of t h e  

a r e a  known a s  Open Bay." The c l a u s e  then goes  on t o  p r o v i d e  

t h a t  i n  t h e  c a s e  of non-compliance w i t h  t h e  c l a u s e s  of t h e  - ., 

agreement, u n l e s s  s e p a r a t e l y  agreed upon w i t h  r e f e r e n c e  t o  t h e  

agreement,  it w i l l  become " n i l  and void and of any e f f e c t " ;  i n  

which even t  a l l  engagements made i n  t h e  meantime between t h e  

company and Coop w i t h  r e g a r d  t o  t h e  agreement w i l l  a l s o  become 

" n i l  and v o i d w .  A t  t h e  t i m e  of t h e  hea r ing  t h e  necessa ry  p e r -  
m i t  had n o t  been o b t a i n e d  and it appeared t h a t  some t i m e  was 

l i k e l y  t o  e l a p s e  b e f o r e  i t  would be known whether o r  n o t  i t  
would b e  ob ta ined .  

The o b t a i n i n g  of a p e r m i t  i s  t h u s  a  c o n d i t i o n  p r e -  

cedent  s o  t h a t  t h e  p a r t i e s  a r e  bound t o  perform t h e i r  r e spec -  

t i v e  o b l i g a t i o n s  on ly  on t h e  performance of  t h e  c o n d i t i o n .  

(1934 2 K.B. 1 
1934 2'K.B. 171-1 
1968 104 C.L.K. 206 lil r I 



The p r o v i s i o n  f o r  t h e  agreement becoming vo id  i n  c e r t a i n  even t s  
could  on ly  become o p e r a t i v e  a f t e r  t h e  performance of t h e  condi-  
t i o n  p receden t  a s  it i s  on ly  then  t h a t  t h e  o b l i g a t i o n  of each 

p a r t y  becomes e f f e c t i v e ,  Th i s  i s  a  d i f f e r e n t  s i t u a t i o n  from 
t h a t  d e a l t  w i t h  i n  S u t t o r  v .  Gundowda P t y .  Ltd .  ( 4 )  where t h e  

p r o v i s i o n  was f o r  t h e  avoidance of t h e  c o n t r a c t  on t h e  occur-  

r e n c e  of a  s p e c i f i e d  even t ,  s o  t h e r e  i s  no occas ion  t o  app ly  

t h e  p r i n c i p l e s  d i s c u s s e d  i n  t h a t  c a s e  a t  pp. 440-1. A t  t h i s  

s t a g e  w h i l s t  t h e  c o n d i t i o n . p r e c e d e n t  has  n o t  been peformed i t s  
performance i s  s t i l l  p o s s i b l e  s o  t h a t ,  assuming t h a t  t h e r e  i s  

a  completed agreement, t h e  p o s i t i o n  may a r i s e  where each p a r t y  

i s  c a l l e d  upon t o  perform h i s  o r  i t s  p a r t  of t h e  ba rga in  and 

i f  a  p a r t y  had meantime d i s a b l e d  himself  o r  i t s e l f  from p e r -  
formance ( f o r  example, i f  Coop were t o  s e l l  i t s  s h a r e s )  t h e n  
he  o r  i t  would b e  i n  b reach .  

There  i s  a  p r i n c i p l e  t h a t  n e i t h e r  p a r t y  s h a l l  do 
any th ing  t o  d e s t r o y  t h e  e f f i c a c y  of t h e  b a r g a i n  he  has made 
(O'Keefe v .  Williams (5)) .  However, t h e  a p p l i c a t i o n  of t h i s  
p r i n c i p l e  does n o t  mean t h a t  i f  t h e r e  i s  a  completed agreement, 
Coop, because  of i t s  o b l i g a t i o n  a s  a  s h a r e h o l d e r  on t h e  p e r -  

formance of t h e  c o n d i t i o n  p r e c e d e n t , i s  p reven ted  from t a k i n g  
a c t i o n  which i t  deems necessa ry ,  b o t h  a s  a  s h a r e h o l d e r  and a s  
a  major unsecured c r e d i t o r ,  t o  p r o t e c t  i t s  i n t e r e s t s  and f o r  

t h a t  purpose  t o  seek a  winding-up o r d e r  and t h e  i n t e r l o c u t o r y  

r e l i e f  f o r  which i t  now a p p l i e s .  I do n o t ,  f o r  i n s t a n c e ,  con- 

s i d e r  t h a t  Coop would b e  compelled t o  s t a n d  h e l p l e s s l y  by and 
a l l o w  t h e  company t o  become i n s o l v e n t  o r  o t h e r w i s e  s u f f e r  what 

might b e  i r r e p a r a b l e  harm j u s t  because  i t  had such  a  c o n t r a c t  
i n  r e l a t i o n  t o  t h e  s a l e  of i t s  s h a r e s .  

I f  t h e  t i m e  a r r i v e s  when t h e  c o n d i t i o n  p receden t  has  

been performed and by t h a t  t i m e  t h e  company has  e i t h e r  been 

wound up o r  i f , a s  i s  sugges ted  would b e  t h e  c a s e ,  even wi thou t  

winding-up a  p r o v i s i o n a l  l i q u i d a t o r  should  b e  appo in ted  and 
t h e  f a c t  of t h a t  appointment has  so  a l t e r e d  $hamounls 
p o s i t i o n  t o  h i s  d e t r i m e n t  t h a t  he  has s u f f e r e d  damage, t h e n  no 

doubt  he  could  seek t o  r e c o v e r  any sum t o  which he might c l a im 
t o  b e  e n t i t l e d  by reason  of some d e f a u l t  on t h e  p a r t  of Coop. 

I n  t h a t  event  m a t t e r s  such a s  whether  t h e r e  was a  comple'ted 

c o n t r a c t ,  whether  Chamoun was e n t i t l e d  t o  r e q u i r e  performance 
on t h e  p a r t  of Coop and i f  s o  whether  i n  t h e  even t s  t h a t  had 
happened he was e n t i t l e d  t o  r e c o v e r  damages from it  would a l l  
b e  de termined.  However, t o  my mind t h e s e  c o n s i d e r a t i o n s  d o n o t  

c a r r y  w i t h  them t h e  consequence t h a t  t h e  p e t i t i o n e r s  should  b e  



prevented  a t  t h e  i n s t a n c e  of  Chamoun from con t inu ing  w i t h  

t h e i r  p r e s e n t  a c t i o n .  The q u e s t i o n  of whether  a  p r o v i s i o n a l  

l i q u i d a t o r  should  b e  appointed  and i n  due  c o u r s e  whether  t h e  

company should b e  wound-up concern pe r sons  o t h e r  t h a n  t h e  
p a r t i e s  t o  t h e  agreement of  5 t h  February,  1971. It could  n o t  

b e  s a i d  t h a t  t h e r e  had been an abuse  of  p r o c e s s  i n  p r e s e n t i n g  

t h e  p e t i t i o n  i n  t h a t  it had been p r e s e n t e d  f o r  purposes  o t h e r  

t h a n  t h e  o s t e n s i b l e  purpose,  f o r  example, i n  an endeavour t o  
p u t  p r e s s u r e  on t h e  company ( s e e  I n  r e  a  Company ( 6 ) ) .  1 

t h e r e f o r e  c o n s i d e r  t h a t  i n  a l l  t h e  c i rcumstances  t h e  p r o p e r  

e x e r c i s e  of  my d i s c r e t i o n  i s  t o  r e f u s e  t h e  s t a y  sought  and I 
accord ing ly  do so .  

From t h e  whole of t h e  m a t e r i a l  b e f o r e  me, of which 

a s  I have i n d i c a t e d  t h e  above i s  b u t  t h e  b a r e s t  summary of t h e  
major m a t t e r s  of r e l e v a n c e  t o  t h e  p r e s e n t  p roceed ings ,  s e v e r a l  

m a t t e r s  c l e a r l y  emerge. One i s  t h a t  t h e  whole b a s i s  of t h e  

agreement between Wakim and Coop r i g h t  from t h e  o u t s e t  has  
been t h a t  t h e  company should  b e  conducted a s  a  j o i n t  e n t e r -  

p r i s e  between t h e  Wakim i n t e r e s t s  and Coop wi th  equal  powers 
e x e r c i s a b l e  by each. Th i s  i s  of c o u r s e  q u i t e  i n c o n s i s t e n t  

w i t h  t h e  concept  of Wakim be ing  i n  a  p o s i t i o n  t o  e x e r c i s e  h i s  
wide powers a s  governing d i r e c t o r ,  and t h e  powers c o n f e r r e d  by 

t h e  j o i n t  v e n t u r e  agreement and t h o s e  c o n f e r r e d  by t h e  A r t i c l e s  
r e l a t i n g  t o  governing d i r e c t o r  would seem t o  b e  r e c o n c i l a b l e  

only  on t h e  b a s i s  t h a t  a s  between t h e  p a r t i e s  t o  t h e  j o i n t  

v e n t u r e  agreement t h e r e  was n e c e s s a r i l y  an impl ied  agreement 

on t h e  p a r t  of Wabim n o t  t o  e x e r c i s e  h i s  powers a s  governing 
d i r e c t o r  w h i l e  t h a t  agreement remained on f o o t ,  a l though  it  
may w e l l  b e  t h a t  a s  a g a i n s t  o u t s i d e r s  any p u r p o r t e d  e x e r c i s e  
by him of t h o s e  powers would b e  v a l i d .  However, I am n o t  

c a l l e d  upon t o  c o n s i d e r  t h e  v a l i d i t y  of any a c t s  done by Wakim 

i n  t h e  purpor ted  e x e r c i s e  of such powers, s o  i t  i s  n o t  neces-  

s a r y  t h a t  I d e a l  f u r t h e r  w i t h  t h i s  a s p e c t .  

There was a  d e a l  of evidence on t h e  q u e s t i o n  of  
whether  a t  t h e  t i m e  t h e  agreements of August,  1969 were 
e n t e r e d  i n t o  Coop through i t s  d i r e c t o r s  knew of t h e  te rms of 

t h e  r e s o l u t i o n  of 1 1 t h  August,  1969 a p p o i n t i n g  Walcim a s  
governing d i r e c t o r .  I have come t o  t h e  conc lus ion  on t h e  
whole of t h a t  evidence  t h a t  when t h e  agreements of August,  
1969 were s igned  t h e  d i r e c t o r s  of Coop, o r  some of them a t  a l l  

even t s ,  knew t h a t  Wakim held  t h e  appointment of governing 
d i r e c t o r  of t h e  company and t h e y  had some i d e a  of what t h i s  

meant a l t h o u g h  t h e y  may n o t  have a p p r e c i a t e d  t h e  f u l l  e x t e n t  

of  t h e  powers confe r red  upon Wakim by t h e  A r t i c l e s  and of t h e  

( 6 )  (1894) 2 Ch. 349 



i m p l i c a t i o n s  which t h i s  had i n  r e l a t i o n  t o  t h e  j o i n t  v e n t u r e  
agreement. Be t h a t  a s  it may, f o r  t h e  purposes  of t h e  p r e s e n t  

a p p l i c a t i o n  I do n o t  f i n d  it necessa ry  t o  c o n s i d e r  f u r t h e r  t h e  

l e g a l  consequences of t h i s  s i t u a t i o n ,  i n  p a r t i c u l a r  t h e  con- 
t r a c t u a l  r i g h t  of Coop t o  a s s e r t  an equa l  v o i c e  i n  t h e  manage- 

ment of t h e  company no twi ths tand ing  t h e  p r o v i s i o n s  of  t h e  

g o v e r n i n g  d i r e c t o r  a r t i c l e s .  I have a l r e a d y  i n d i c a t e d  a  b a s i s  

on which it seems t h a t  it would b e  p o s s i b l e  t o  r e c o n c i l e  t h e  
two p r o v i s i o n s  and i t  would c e r t a i n l y  make a'mockery of t h e  

e n t i r e  concept  of t h e  j o i n t  v e n t u r e  a s  i n d i c a t e d  bo th  by t h e  

o r i g i n a l  agreements of August, 1969 and t h e  documents subse-  
q u e n t l y  s igned  by Wakim i n  December, 1970 i f  he  could,  a s  i t  
were, keep t h e  a c e  up h i s  s l e e v e  and whenever he chose do 
e x a c t l y  a s  he l i k e d .  His r i g h t  t o  do s o  has  been c o n t e s t e d  by 
Coop w i t h  some a p p a r e n t  j u s t i f i c a t i o n  and it i s  n o t  appropr ia t e  

t h a t  I shou ld  determine  t h e  c o n t r a c t u a l  r i g h t s  of t h e  p a r t i e s  

on an  a p p l i c a t i o n  such a s  a t  p r e s e n t .  

Another m a t t e r  which i s  apparen t  i s  t h a t  d i s p u t e s  do 
e x i s t  between t h e  Wakim i n t e r e s t s  and Coop. It i s  t r u e  t h a t  

t h e s e  d i s p u t e s  t o  q u i t e  some e x t e n t  a r e  between Coop i n  i t s  
c a p a c i t y  a s  t h e  purchase r  of t imber  produced by t h e  company 

r a t h e r  t h a n  a s  a  s h a r e h o l d e r ,  b u t  n e v e r t h e l e s s  t h e  n e t  r e s u l t  

has been a  c l eavage  between t h e  two i n t e r e s t s  w i t h i n  t h e  com- 

pany. An a t t i t u d e  of m i s t r u s t  between t h e  two s e t s  of d i r e c -  
t o r s  has  c l e a r l y  developed p a r t i c u l a r l y  i n  r e c e n t  months, and 
t h e r e  i s  no doubt  t h a t  a t  t h i s  s t a g e  mutual conf idence  between 

t h e  two i n t e r e s t s  i s  l a c k i n g .  It i s  b u t  f a i r  t o  assume t h a t  

t h e  p o s i t i o n  has been exacerbated  by t h e  p r e s e n t  p roceed ings .  

I am bound t o  obse rve  t h a t  w h i l s t  t h e  one s e t  of 
counsel  appeared b o t h  f o r  t h e  company and Wakim (and a l s o ,  i n  
r e l a t i o n  t o  t h e  a p p l i c a t i o n  f o r  a  s t a y ,  f o r  Chamoun) it would 

seem t h a t ,  w h i l s t  no doubt  t h e i r  r e t a i n e r  came from t h e  com- 

pany, i n  r e a l i t y  t h e y  could  r e p r e s e n t  b u t  one s e t  of i n t e r e s t s  
having a  f i f t y  p e r  c e n t  s h a r e h o l d i n g  i n  t h e  company t o g e t h e r  

w i t h  such  i n t e r e s t  a s  Walcim may have a s  a  c r e d i t o r .  The p e t i -  
t i o n e r  Coop, i n  i t s  c a p a c i t y  a s  a  c o n t r i b u t o r y ,  has t h e  remain- 

ing  E i f t y  p8r-cen.t i n t e r e s t  i n  the-company i n  a d d i t i o n  to 

c l e a s l y  be ing  a  c r e d i t o r .  

Repor ted  c a s e s  i n d i c a t e  t h a t  a s  a  g e n e r a l  r u l e  t h e  
c o u r t  has  been p repared  t o  appo in t  a  p r o v i s i o n a l  l i q u i d a t o r  i n  

c e r t a i n  d e f i n e d  s e t s  of c i rcumstances .  Two such c i rcumstances ,  
n e i t h e r  of  which e x i s t s  i n  t h e  p r e s e n t  c a s e ,  a r e  where t h e  

p e t i t i o n  f o r  winding-up has been p r e s e n t e d  by t h e  company i t-  
s e l f  and w h e r e ' t h e  p e t i t i o n  i s  unopposed. Two o t h e r  circum- 



s t a n c e s  i n  which a p r o v i s i o n a l  l i q u i d a t o r  has been appointed  

and which it i s  sugges ted  a r e  a p p l i c a b l e  h e r e  a r e  f i r s t l y ,  

where t h e  company i s  i n s o l v e n t  and secondly ,  where t h e  s i t u a -  

t i o n  is  such t h a t  it i s  d e s i r a b l e  t o  a p p o i n t  a  p r o v i s i o n a l  

l i q u i d a t o r  t o  t a k e  possess ion  of and t o  p r o t e c t  t h e  a s s e t s  of 

t h e  company. 

I Without going i n t o  a g r e a t  d e a l  of d e t a i l  on t h e  

s u b j e c t  I w i l l  s a y  immediately t h a t  on t h e  ev idence  b e f o r e  me 

I c e r t a i n l y  could n o t  b e  s a t i s f i e d  t h a t  t h e  company i s  i n s o l -  

ven t  o r  even t h a t  a  prima f a c i e  c a s e  of inso lvency  i s  e s t a b -  

l i s h e d  by t h e  evidence .  The meaning of inso lvency  was con- 

s i d e r e d  by Barwick, C.J .  i n  Rees v.  Bank of New South  Wales 

(7)  and i n  S a n d e l l  v. P o r t e r  (8), and i t  could n o t  b e  s a i d  

t h a t  t h e  evidence i s  s u f f i c i e n t  t o  s a t i s f y  t h e  t e s t  t h e r e  

enuncia ted ,  namely, t h a t  t h e  company d i d  n o t  have o r  could  n o t  

co,mmand s u f f i c i e n t  cash  r e s o u r c e s  t o  pay i t s  d e b t s  a s  t h e y  be- 
.- came due. The evidence  l e f t  t h e  g e n e r a l  p o s i t i o n  of t h e  com- 

pany i n  a  somewhat vague s t a t e .  It i s  a p p a r e n t  t h a t  it has 

f i n a n c i a l  problems,  b u t  t h i s  does n o t  n e c e s s a r i l y  deno te  i n -  

so lvency.  The l a t e s t  accoun t s  of t h e  company which were pro-  

duced, namely, t h o s e  a s  a t  31st December, 1970 a r e  n o t  a u d i t e d  

and could n o t  b e  t aken  t o  r e f l e c t  a c c u r a t e l y  t h e  f i n a n c i a l  

p o s i t i o n  of t h e  company a t  t h a t  d a t e ,  nor do t h e y  a f f o r d  any 

i n d i c a t i o n  of i t s  p r e s e n t  p o s i t i o n .  The f o r e c a s t  made by 

Sever  a s  t o  t h e  company's c a s h  p o s i t i o n  a t  v a r i o u s  d a t e s  i s  
e q u a l l y  v a l u e l e s s  a s  be ing  based on what would appear  t o  b e  

o p t i m i s t i c  and unsupported e s t i m a t e s  of revenue and by f a i l i n g  

t o  t a k e  i n t o  account  v a r i o u s  i tems of e x p e n d i t u r e  f o r  which 

t h e  company would obvious ly  become l i a b l e .  

Evidence a s  t o  t h e  s p e c i f i c  d e b t ,  namely, t h e  sum of 

US$38,855.82 s t a t e d  i n  t h e  p e t i t i o n  t o  b e  owing t o  Trade and 
on t h e  non-payment of which it was sought  t o  r e l y  a s  i n d i c a t -  

i n g  t h e  i n a b i l i t y  of t h e  company t o  pay i t s  d e b t s  was u n s a t i s -  

f a c t o r y .  So f a r  a s  t h e  ev idence  showed, t h i s  sum had n o t  been 

p a i d ;  on 1 7 t h  May Wakim s a i d  t h a t  he  was making arrangements 
t o  pay it t h a t  day,  and h i s  counsel  s t a t e d  t h a t  it had i n  f a c t  

been p a i d  a f t e r  t h e  c l o s e  of  t h e  evidence ,  b u t  obv ious ly  I 
could n o t  p r o p e r l y  a c t  on t h i s .  However, t h e  evidence  i s  n o t  

c l e a r  a s  t o  t h e  p o i n t  of t i m e  a t  which t h e  company's l i a b i l i t y  

t o  pay t h i s  amount u l t i m a t e l y  a r o s e  a s  i t  would seem t h a t  some 

indulgence  was g r a n t e d  by t h e  c r e d i t o r ,  and I would n o t  b e  

prepared  t o  r e s t  any f i n d i n g  of inso lvency  on t h i s  p a r t i c u l a r  

d e b t .  The p o s i t i o n  might w e l l  b e  o the rwise  i n  r e l a t i o n  t o  t h e  
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T u t t  Bryant  d e b t  t h e  s u b j e c t  of t h e  Sec.  222 n o t i c e  on which 
i t  seems t h e  p e t i t i o n e r s  would b e  e n t i t l e d  t o  r e l y ,  assuming 

t h a t  compliance w i t h  a l l  t h e  p r o v i s i o n s  of Sec .  2 2 2 ( 2 ) ( a )  were 

t o  b e  e s t a b l i s h e d .  Th i s  was n o t  t h e  c a s e  i n  t h e  p r e s e n t  pro-  

ceeding s o  t h a t  whatever t h e  p o s i t i o n  may b e  on t h e  winding-up 

p e t i t i o n  i t s e l f  a t  t h i s  s t a g e  inso lvency  is  n o t  e s t a b l i s h e d ,  

The q u e s t i o n  t h e n  i s  whether  t h e  s i t u a t i o n  i s  such 
t h a t  even though t h e  p e t i t i o n e r s  cannot  show t h a t  t h e  company 

i s  i n s o l v e n t ,  n e v e r t h e l e s s  it i s  d e s i r a b l e  t h a t  t h e  a s s e t s  of 

t h e  company be p r o t e c t e d  pending t h e  d e t e r m i n a t i o n  of t h e  wind- 

ing-up p e t i t i o n .  The c o u r t  i s  be ing  c a l l e d  upon t o  e x e r c i s e  a  

d i s c r e t i o n  and i f  it seems t o  it t o  be p r o p e r  t o  do s o  u n d e r t h e  

c i rcumstancesof  any p a r t i c u l a r  c a s e ,  it w i l l  e x e r c i s e  t h a t  

d i s c r e t i o n  t o  appo in t  a  p r o v i s i o n a l  l i q u i d a t o r  even though t h e  
s i t u a t i o n  does  n o t  f i t  e x a c t l y  i n t o  any of t h e  c a t e g o r i e s  i n  

which p r o v i s i o n a l  l i q u i d a t o r s  have been appo in ted  i n  o t h c r  
c a s e s .  The wid th  of t h e  c o u r t ' s  d i s c r e t i o n  i s  i n d i c a t e d  by 

(9 )  where t h e  Lord P r e s i d e n t  s a i d  a t  p .  477: 
"... we a r e  no t  de te rmin ing  i n  any way a t  t h i s  s t a g e  whether 

t h e  company should  o r  shou ld  n o t  b e  wound up compulsor i ly .  

A l l  we a r e  concerned w i t h  i s  whether  a  ho ld ing  o p e r a t i o n  under  

t h e  c o n t r o l  of a  p r o v i s i o n a l  l i q u i d a t o r  i s  a p p r o p r i a t e ,  pend- 
i n g  t h e  d e c i s i o n  on whether  o r  no t  t o  wind up t h i s  company. 

The o p e r a t i o n  i s  provided f o r  by t h e  Act and i s  des igned t o  

ma in ta in  t h e  and p r e v e n t  p r e j u d i c e  t o  e i t h e r  of t h e  
c o n t e s t a n t s . "  Lord G u t h r i e  a t  p .  479 s a i d :  ' I . .  . t h e  more we 

have heard of t h e  r a m i f i c a t i o n s  of t h e  d i s p u t e s  between t h e  

p e t i t i o n e r  and t h e  r e sponden t ,  and t h e  more we have heard of 

t h e  a l l e g a t i o n s  and c o u n t e r - a l l e g a t i o n s  a g a i n s t  t h e  good f a i t h  
of t h e  o t h e r ,  it i s  t h e  more desirablethat- tf-re  GOUT-SE adopted 

by t h e  Vacat ion  Judge should  b e  approved" ( t h a t  i s ,  t h e  appoint-  

ment of a  p r o v i s i o n a l  l i q u i d a t o r ) .  Whi ls t  t h e  f a c t s  of t h a t  

c a s e  d i f f e r  from t h o s e  i n  t h e  p r e s e n t  c a s e ,  t h e  concept  of 

ma in ta in ing  t h e  s t a t u s  quo and p r e v e n t i n g  p r e j u d i c e  t o  i n t e r -  
e s t e d  p a r t i e s  pending d e t e r m i n a t i o n  of t h e  winding-up p e t i t i o n  
where t h e  c i rcumstances  a r e  shswn t o  b e  such  a s  t o  w a r r a n t  t h i s  

c o u r s e  i s  c l e a r l y  i n d i c a t e d .  

It has been sugges ted  t h a t  it i s  n e c e s s a r y  t h a t  t h e  
s i t u a t i o n  should  b e  one of emergency o r  a t  l e a s t  of urgency,  

b u t  t h i s  i s  n o t  n e c e s s a r i l y  s o .  It i s  t r u e  t h a t  i n  t h e  head- 

n o t e  t o  I n  re Hammersmith Town Hal l  Company (10) it i s  s a i d  

t h a t  t h e  Cour t  w i l l ,  i n  c a s e  of urgency,  a p p o i n t  a  p r o v i s i o n a l  

l i q u i d a t o r ,  wi thou t  t h e  c o n s e n t  of t h e  company, t o  t a k e  posses -  
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s i o n  of and p r o t e c t  t h e  a s s e t s ;  b u t  t h e  s h o r t  judgment of 

J e s s e l ,  a, makes no r e f e r e n c e  t o  urgency, Where t h e  c a s e  i s  
n o t  one of inso lvency  o r  of  a  p e t i t i o n  p r e s e n t e d  by t h e  company 
i t s e l f  o r  unopposed t h e  t e s t  i s  s imply  whether  t h e  circumstances 
a r e  such t h a t  t o  u s e  t h e  words of  t h e  Lord P r e s i d e n t  i n  Levv v .  

Naaier  (11)  ( s u p r a ) ,  "a ho ld ing  o p e r a t i o n  under t h e  c o n t r o l  of 
a p r o v i s i o n a l  l i q u i d a t o r  i s  a p p r o p r i a t e . "  

Whi l s t  I do n o t  have t o  go so  f a r  a s  t o  d e c i d e  whe- 

t h e r  o r  n o t  i s  is  p robab le  t h a t  t h e  p e t i t i o n e r s  w i l l  e s t a b l i s h  

any one o r  more of t h e  grounds of t h e i r  p e t i t i o n ,  I can s a y  

t h a t  on t h e  analogy of t h e  p a r t n e r s h i p  p r i n c i p l e  which has been 
a p p l i e d  i n  winding-up c a s e s  such a s  I n  r e  Yen id ie  Tobacco Co. 

Ltd.  (u) ,  Loch v. John Blackwood Ltd.  (13) ,  Re Lundie Brothers  - 
Ltd.  (14) ,  and more r e c e n t l y  i n  I n  r e  Westbourne G a l l e r i e s  Ltd. 
w 

(15)  i n  which t h e  a u t h o r i t i e s  a r e  reviewed,  t h e  f a c t s  of t h i s  

c a s e  a s  t h e y  emerge b e f o r e  me c e r t a i n l y  p r o v i d e  a  s t r o n g  prima 

f a c i e  c a s e  f o r  winding-up on t h e  j u s t  and e q u i t a b l e  ground.  
As I have a l r e a d y  s t r e s s e d ,  I am n o t  be ing  asked t o  de te rmine  

whether  t h e  company should  b e  wound up a l t h o u g h  no doubt  i f  
t h e  evidence  had been such a s  t o  i n d i c a t e  t h a t  t h e  p e t i t i o n e r s  
had b u t  a  s l e n d e r  chance of succeeding on t h e i r  p e t i t i o n  t h e  
c o u r t  may w e l l  h e s i t a t e  t o  t a k e  t h e  s t e p  of a p p o i n t i n g  a  pro-  
v i s i o n a l  l i q u i d a t o r ;  however, t h a t  i s  n o t  t h e  c a s e  here .  

The p r e s e n t  p o s i t i o n  of  t h i s  company is  t h a t  t h e r e  i s  
a  d e f i n i t e  c l eavage  between two i n t e r e s t s ,  each wi th  an equa l  

s h a r e h o l d i n g  i n  t h e  company and one of which i s  a l s o  a  l a r g e  

unsecured c r e d i t o r .  I r r e s p e c t i v e  of  whether ,  i n  view of t h e  
p r o v i s i o n s  of t h e  j o i n t  v e n t u r e  agreement,  he i s  e n t i t l e d  t o  do 

s o ,  Wakim i s  a s s e r t i n g  c o n t r o l  of t h e  company t o  t h e  exc lus ion  
of t h e  d i r e c t o r s  appointed  by Coop and indeed  has gone s o  f a r  

a s  t o  encumber t h e  whole of t h e  company's under taking.  To my 
mind t h i s  c l e a r l y  c r e a t e s  a  s i t u a t i o n  i n  which a t  t h e  s u i t  of 

Coop a t  a l l  e v e n t s  wi th  t h e  i n t e r e s t  which it has  i n  t h e  com- 
pany, t h e  company should b e  p l a c e d  i n  t h e  hands of some n e u t r a l  
pe r son  and i t s  a s s e t s  p r o t e c t e d  pending t h e  d e t e r m i n a t i o n  of 
t h e  winding-up p e t i t i o n .  I c o n s i d e r  t h a t  such  a  "holding 
o p e r a t i o n "  is c e r t a i n l y  a p p r o p r i a t e .  

I a p p r e c i a t e  t h a t  c e r t a i n  of t h e  c r e d i t o r s  do n o t  
wish  t h i s  s t e p  t o  b e  t a k e n  a s  t h e y  a r e  unders tandably  concern- 

ed w i t h  t h e i r  own i n t e r e s t s  which t h e y  c o n s i d e r  would b e  b e s t  
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served by t h e  company con t inu ing  a s  it i s  wi thou t  t h e  appo in t -  

ment of  a  p r o v i s i o n a l  l i q u i d a t o r .  However, I do n o t  c o n s i d e r  
t h a t  t h e  views of  t h e s e  c r e d i t o r s  should  b e  al lowed t o  p r e v a i l  

when it appears  s o  d e s i r a b l e  f o r  t h e  r e a s o n s  which I have i n -  
d i c a t e d  t h a t  a t  t h i s  s t a g e  t h e r e  should  b e  an i m p a r t i a l  pe r son  

appointed  t o  t a k e  charge  of t h e  a s s e t s .  

I t h e r e f o r e  propose  t o  appo in t  a  p r o v i s i o n a l  l i q u i -  
d a t o r  a s  sought  by  t h e  n o t i c e  of  motion.  No q u e s t i o n  has  been 

r a i s e d  a s  t o  t h e  i m p a r t i a l i t y  o r  s u i t a b i l i t y  o t h e r w i s e  of t h e  

o f f i c i a l  l i q u i d a t o r  whose appointment i s  sought  and he  w i l l  
t h e r e f o r e  b e  appointed .  It seems t o  me t o  b e  d e s i r a b l e  t h a t  

t h e  p r o v i s i o n a l  l i q u i d a t o r  should b e  g i v e n  t h e  power t o  c a r r y  

on b u s i n e s s  s o  f a r  a s  is necessa ry  f o r  t h e  purpose  of p r e s e r v -  
i n g  t h e  b u s i n e s s  a s  a  going concern and I t h e r e f o r e  i n c l u d e  
t h i s  amongst t h e  powers s e t  o u t  i n  t h e  o r d e r ,  a l though  I have 

l i m i t e d  t h i s  u n t i l  f u r t h e r  o r d e r  i n  c a s e  t h e  s i t u a t i o n  should  

appear  o t h e r w i s e  once t h e  p r o v i s i o n a l  l i q u i d a t o r  has  assumed 
h i s  d u t i e s .  

I have f i n a l l y  dec ided  a g a i n s t  r e q u i r i n g  from t h e  
p e t i t i o n e r s  an under taking a s  t o  damages, a l though  I was i n -  

formed t h a t  such an  under taking would b e  g iven  i f  r e q u i r e d .  
Whi ls t  t h e r e  a r e  many c a s e s  i n  which t h i s  is a p p r o p r i a t e  it 
i s  n o t ,  s o  f a r  a s  I can a s c e r t a i n ,  an i n v a r i a b l e  requi rement .  

I n  view of t h e  i n t e r e s t s  of Coop, bo th  a s  a  s u b s t a n t i a l  sha re -  
h o l d e r  and a s  a  c r e d i t o r ,  it does  n o t  appear  necessa ry  t h a t  
it should g i v e  such an under tak ing  a s  a g a i n s t  t h e  company and 

I would n o t  b e  p repared  t o  r e q u i r e  t h a t  it b e  g iven  a s  a g a i n s t  

Wakim. I n  t h e  c i rcumstances  t h e r e  i s  no occas ion  t o  c o n s i d e r  
t h e  somewhat d i f f e r e n t  p o s i t i o n  of t h e  c o - p e t i t i o n e r  Trade 
and no good purpose  would b e  se rved  by r e q u i r i n g  an under- 

t a k i n g  from t h a t  p e t i t i o n e r  a lone .  

F i n a l l y ,  it i s  necessa ry  t h a t  I r u l e  on t h e  a p p l i c a -  

t i o n  t h a t  Coop g i v e  s e c u r i t y  f o r  c o s t s .  S e c t i o n  2 2 1 ( 2 ) ( c )  of 

t h e  Companies Ordinance is n o t  a p p l i c a b l e  a s  Coop is n o t  a  

c o n t i n g e n t  o r  p r o s p e c t i v e  c r e d i t o r  s i n c e  it appears  t h a t  i n -  
t e r e s t  on i t s  l o a n  t o  t h e  company has acc rued  due and is un- 

p a i d .  I would n o t  b e  j u s t i f i e d  i n  a p p l y i n g  Sec.  363(1)  a s  

t h e r e  i s  no th ing  t o  i n d i c a t e  t h a t  Coop would be unable  t o  pay 

t h e  c o s t s  f o r  which it might b e  l i a b l e  i f  i t  were unsuccess fu l  
on i t s  p e t i t i o n .  I n  view of t h e  n a t u r e  of Coop's i n t e r e s t s  i n  

t h e  company I do n o t  c o n s i d e r  t h a t  t h e  f a c t  t h a t  i t  i s  a  

f o r e i g n  company t o  which it would seem D i v i s i o n  3 of  P a r t  X I  
does n o t  app ly  should  cause  me t o  make an  o r d e r  f o r  s e c u r i t y  
f o r  c o s t s .  T h e . a p p l i c a t i o n  f o r  s e c u r i t y  i s  t h e r e f o r e  r e f u s e d .  



The o r d e r  which I make f o r  t h e  appointment of t h e  

p r o v i s i o n a l  l i q u i d a t o r  i s  i n  t h e  fo l lowing  terms.  

I a p p o i n t  Murray James Brown, c h a r t e r e d  accoun tan t ,  

an o f f i c i a l  l i q u i d a t o r ,  t o  b e  t h e  p r o v i s i o n a l  l i q u i d a t o r  of 

t h e  company u n t i l  t h e  making of a  winding-up o r d e r  h e r e i n  o r  
u n t i l  f u r t h e r  o r d e r .  

The d u t i e s  t o  b e  performed by t h e  p r o v i s i o n a l  l i q u i -  
d a t o r  a r e  a s  fo l lows :  - 

To t a k e  possess ion  of and p r o t e c t  t h e  a s s e t s  of t h e  
company. 

To c a r r y  on t h e  b u s i n e s s  of t h e  company u n t i l  

f u r t h e r  o rde red ,  b u t  s o  f a r  on ly  a s  may be neces-  
s a r y  f o r  t h e  purpose  of p r e s e r v i n g  t h e  b u s i n e s s  a s  

a  going concern.  

To r e c e i v e  and c o l l e c t  t h e  d e b t s  due  t o  t h e  company, 
b u t  o n l y  s o  f a r  a s  may b e  n e c e s s a r y  f o r  t h e  purpose  

of p r e s e r v i n g  t h e  b u s i n e s s  a s  a  going concern.  

To e x e r c i s e  i n  s o  f a r  a s  may b e  n e c e s s a r y  a l l  o r  
any of t h e  f u n c t i o n s  and powers which may b e  p e r -  
formed by an o f f i c i a l  l i q u i d a t o r  upon a  winding-up 

o r d e r  a s  provided by t h e  Companies Ordinance 1963. 

The n a t u r e  and d e s c r i p t i o n  of t h e  p r o p e r t y  of  which 
t h e  p r o v i s i o n a l  l i q u i d a t o r  i s  t o  t a k e  p o s s e s s i o n  i s  a s  

f o l l o w s  : . . 

( a )  A l l  t h e  books of account  and t h e  g e n e r a l  r e -  

cords  of t h e  company. 

( b )  A l l  r e a l  and p e r s o n a l  e s t a t e  whatsoever  owned 

by t h e  company. 

( c )  A l l  cash  i n  p o s s e s s i o n  of t h e  company and t h e  

p r o v i s i o n a l  l i q u i d a t o r  s h a l l  taice cha rge  of  
and may o p e r a t e  a l l  t h e  banking accoun t s  i n  

t h e  name of t h e  company i n  t h e  e x e r c i s e  of  

h i s  powers and d u t i e s  a s  a f o r e s a i d .  

( d )  A l l  t r a d e  equipment i n  p o s s e s s i o n  of  t h e  com- 

pany o r  be long ing  t o  t h e  company. 



I o r d e r  t h a t  t h e  c o s t s  of  t h e  p e t i t i o n e r s  and o f  

t h e  company and F a r i d  Nico las  Wakim of and i n c i d e n t a l  t o  t h e  

a p p l i c a t i o n  b e  c o s t s  i n  t h e  m a t t e r  of t h e  p e t i t i o n .  

S o l i c i t o r s  f o r  t h e  p e t i t i o n e r s  : N. White 8 HeFtano 

S o l i c i t o r s  f o r  t h e  company and : C r a i g  Kirke  ti P r a t t  
f o r  F a r i d  Nicolas  Walcim and 
Dory Chamoun 

S o l i c i t o r s  f o r  T u t t  Bryan t  : F r a n c i s  ti F r a n c i s  
P a c i f i c )  Limited and I.A.C. 
New Guinea) Pty .  Limi ted  

S o l i c i t o r  f o r  C l a r k  Equipment : 3 .  K. Smith  
( A u s t r a l i a )  Ltd .  

S o l i c i t o r s  f o r  Commonwealth : C y r i l  P. McCubbery & Co. 
Trading Bank of A u s t r a l i a  


