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The seven  accused a r e  j o i n t l y  charged t h a t  

t h e y  d i d  each - (1) improper ly  i n t e r f e r e  w i t h ,  ( 2 )  

i n d e c e n t l y  i n t e r f e r e  w i t h ,  t h e  dead body of  one 

Sumagi. The conduct complained of i s  cannibal i sm.  

The accused a r e  charged under  Sec. 236(2)  .. 

of  t h e  Queensland Code of  1899, which was adopted i n -  
t o  Papua by t h e  Cr iminal  Code Ordinance No. 7 of  1902. 

On 26 th  J u l y ,  1971 I remanded t h e  accused .~- 

i n  cus tody i n  Daru u n t i l  I should have come t o  my de- 

c i s i o n .  The charges  a r e  misdemeanours under  t h e  Code. 

S e c t i o n  617 p rov ides  t h a t  a  t r i a l  must t a k e  p l a c e  i n  
t h e  p resence  of  t h e  accused o r d i n a r i l y ;  'provided 

t h a t  t h e  Court  may i n  any c a s e ,  i f  it t h i n k s  f i t ,  per -  

m i t  a  pe r son  charged w i t h  a misdemeanour t o  be absent .  

d u r i n g  t h e  whole o r  any p a r t  of  t h e  t r i a l  on such con- 

d i t i o n s  a s  it t h i n k s  f i t . "  A s  it is  i n  t h e  accused ' s  

advantage s o  t o  do,  I f o r m a l l y  excuse t h e  accused from 

being p r e s e n t  dur ing  t h e  ba lance  of t h e s e  p roceed ings ,  

so  t h a t  I may n o t  be delayed i n  g i v i n g  judgment by t h e  

n e c e s s i t y  e i t h e r  t o  b r i n g  them t o  P o r t  Moresby o r  t o  

proceed myself t o  Daru. 

S e c t i o n  236 i s  a s  f o l l o w s :  

"Misconduct w i t h  r e g a r d  t o  Corpses.  

Any pe r son  who, wi thou t  l a w f u l  j u s t i f i c a t i o n  o r  

excuse ,  t h e  proof  of which l i e s  on him - 
( 1 )  Neglec ts  t o  perform any d u t y  imposed upon him 

by law, o r  under taken by him, whether  f o r  r e -  

ward o r  o t h e r w i s e ,  touching t h e  b u r i a l  o r  

o t h e r  d i s p o s i t i o n  of a  human body o r  human 

remains ;  o r  

( 2 )  Improperly o r  i n d e c e n t l y  i n t e r f e r e s  w i t h ,  o r  

. o f f e r s  any i n d i g n i t y  t o ,  any dead human body 

o r  human remains,  whether  b u r i e d  o r  n o t ;  
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1.971 - i s  g u i l t y  of a  misdemeanour, and i s  l i a b l e  t o  impr i -  

Recl. v. sonment w i t h  hard  l a b o u r  f o r  two y e a r s . "  

~ o 6 o i  Bosai 
& 6 Others  No p o i n t  i s  t aken  a s  t o  t h e  i d e n t i t y  of t h e  

accused;  o r  t h e  f a c t s  of t h e i r  cooking and e a t i n g  t h e  

'rentice, J' body o f  Sumagi. Each o f  t h e  accused r e a d i l y  admit ted  

h i s  c o m p l i c i t y ,  which was a l s o  e s t a b l i s h e d  by t h e  

evidence  o f  o t h e r  v i l l a g e r s  o f  Yulabi  and D a d a l i b i ,  

t h e  two v i l l a g e s  from which t h e  accused d e r i v e  (Olboi  

comes from D a d a l i b i ,  t h e  o t h e r s  from Y u l a b i ) .  A l l  

belong t o  t h e  Gabusi peop le ,  who t o g e t h e r  w i t h  t h e  

Biami peop le  and o t h e r  t r i b a l  groups ,  i n h a b i t  t h e  

h i n t e r l a n d  between t h e  c o a s t a l  swamps of t h e  F l y  and 

t h e  S t r i c k l a n d ,  and Mount Basavi  (8 ,200  f e e t  h i g h )  of 

t h e  main range.  T h e i r  h a b i t a t  i s  d e s c r i b e d  a s  . 

jungled  r a i n  f o r e s t ,  and a p p a r e n t l y  i n c l u d e s  some 

swamp. The p e o p l e ,  i f  I am t o  judge from t h e  accused,  

a r e  o n l y  a  l i t t l e  o v e r  f i v e  f e e t ,  and many have 
bodies covered w i t h  t h e  "worm c a s t "  and s c a l e s  e f f e c t ,  

o f  t h e  s k i n  d i s e a s e  suppuma, which i s  known t o  be 

a l l i e d  t o  d i e t  d e f i c i e n c y .  T h e i r  s t a p l e  i s  bananas,  .~ 

w i t h  some r e c o u r s e  t o  sago ( t h e  p i t h  o f  t h e  swamp sac-  

s a c  t r e e ) .  Very l i t t l e  game i s  t o  be  found i n  t h e i r  

a r e a .  Apparen t ly  t h e y  a r e  w i t h o u t  domest ic  animals .  

The Gabusi l i v e  i n  long-houses ,  e i g h t y  t o  n i n e t y  f e e t  

l ong ;  f i v e  o r  s i x  f a m i l i e s  t o  a  house. The long- 

houses a r e  s c a t t e r e d  w i t h i n  a  r a d i u s  o f  two t o  t h r e e  

m i l e s  of each  o t h e r .  The l a t e s t  census f i g u r e  shows 

an approximate p o p u l a t i o n  o f  798. There have been no 

miss iona ry  a c t i v i t i e s  i n  t h e i r  a rea .  It appea r s  t h a t  

no a n t h r o p o l o g i c a l  work has  e v e r  been done i n  t h e  

a rea ;  There i s  some d i f f i c u l t y  o f  communication wi th  

them, a s  evidenced by t h e  f a c t  t h a t  i n  t h i s  t r i a l  it 
was n e c e s s a r y  t o  u s e  t h e  s e r v i c e s  a s  i n t e r p r e t e r ,  o f  

Musu, an acknowledged s o r c e r e r ,  who i s  p r e s e n t l y  se rv -  

i n g  a  t h r e e  and a  h a l f  y e a r s  s e n t e n c e  imposed a t  t h e  

l a s t  s i t t i n g s  of t h i s  Cour t ,  f o r  t h e  murder o f  a  r i v a l  

s o r c e r e r .  

The accused s u c c i n c t l y  s t a t e d  t h e i r  canni -  

ba l i sm a s  f o l l o w s :  - 
u: I t I  was a t  my garden house when I h e a r d  o f  

t h e  k i l l i n g .  I went t o  s e e  t h e  bod ies .  On t h e  next  

day men from Yulabi  came and t h e  body was c u t  up 

(Sumagi f s  body). Yulabi  men took h a l f  t h e  body and 

I t h e  o t h e r  h a l f .  The h a l f  was cooked and a f t e r  I 

had e a t e n  some o f  it I went back t o  my garden house." 



A :  I I I  went t o  Dada l ib i  f o r  a  s i n g  s i n g  a t  t h e  v i l l a g e  

c o n s t a b l e ' s  house. We heard about  t h e  k i l l i n g s  and w e n t t o  

s e e .  A f t e r  having a  smoke, one man c u t  up t h e  body of 

Sumagi and cooked it. I d i d n ' t  e a t  any of i t  then .  L a t e r  

we took p a r t  of t h e  body t o  Yulabi .  A t  Yulabi  I a t e  p a r t  

of  t h e  body w i t h  some sago." 

Kebai: "I was a t  t h e  Dada l ib i  v i l l a g e  c o n s t a b l e ' s  house 

when I heard of t h e  k i l l i n g  of Sumagi and I s i r a .  I went 

w i t h  t h e  v i l l a g e  c o n s t a b l e  and saw t h e  body o f  Sumagi. I 

s a i d  I would e a t  t h e  body. I removed t h e  head,  hands,  

lower l e g s ,  stomach, th rew them away and I cooked t h e  r e s t  

of  t h e  body and a t e  p a r t  of  it. Some men from Yulabi  took 

t h e  r e s t  of  t h e  body away." 

Tika:  "We removed Sumagi 's  head,  hands,  lower l e g s  and - 
stomach and threw it  a l l  away. We d i d n ' t  know it had 

happened but  saw t h e  body when we went t o  Dada l ib i  f o r  a  

dance. The o t h e r s  s a i d  t h e y  were going t o  e a t  it so  we 

cooked it, s l e p t  t h e  n i g h t  and took  t h e  body t o  Yulabj. and 

we a t e  it." 

There i s  some sugges t ion  t h a t  t h e  d i s c a r d e d  p o r t i o n s  of t h e  
body were thrown i n  t h e  r i v e r .  

The body became a v a i l a b l e  f o r  consumption i n  t h i s  

way. Sumagi, a  member of  t h e  S a b a s i g i  t r i .be  who had been 

l i v i n g  w i t h  t h e  D a d a l i b i ,  and was known t o  them t o  be some- 

what "long long" ,  t h a t  i s ,  quee r  i n  t h e  head: a p p a r e n t l y  

wi thou t  r e a s o n ,  suddenly  k i l l e d  I s i r a  i n  t h e  v i c i n i t y  of a  

house and i n  t h e  p resence  of  s e v e r a l  v i l l a g e r s ,  i n c l u d i n g  

I s i r a ' s  b r o t h e r  Woroboi. The l a t t e r  t u r n e d  and going i n t o  

t h e  house,  procured h i s  bow and ar rows,  and coming o u t ,  i m -  
m e d i a t e l y  despatched Sumagi. Though Sumagi 's  body was e a t e n  

by t h e  accused,  t h a t  of  I s i r a  t h e  D a d a l i b i  man, was bus ied .  

A t  t h e  o u t s e t  of t h i s  t r i a l  counsel  informed me 

t h a t  t h e y  had been unab le  t o  d i s c o v e r  any p rev ious  i n s t a n c e  

of  a  p r o s e c u t i o n  f o r  cann iba l i sm,  r e p o r t e d  e i t h e r  i n  Papua 

New Guinea, o r  indeed t h e  world. Nor were t h e y  a b l e  t o  c i t e  

t o  me any o t h e r  c a s e  of  t h e  u s e  of  t h i s  s e c t i o n  i n  Papua New 

Guinea. This  a s t o n i s h e d  me. I should  have thought  t h a t  t h e  

r e c o r d s  of t h e s e  T e r r i t o r i e s  would have con ta ined  many such 

r e f e r e n c e s .  A t  t h e  end of  t h e  t r i a l  mention was made of  a  

charge  a g a i n s t  one Sambregi,  p o s s i b l y  i n  1960, i n  which such 

an o f f e n c e  may have been a l l e g e d  ( M r .  A.D.O. McArthur was 

s a i d  t o  have g iven evidence  t h e r e a t ) .  I have had e x t e n s i v e  

s e a r c h e s  made i n  t h e  Supreme Court  R e g i s t r y  and r e c o r d s .  No 

t r a c e  of  an accused of t h a t  o r  s i m i l a r  name can be found. I 



have,  however, myself been a b l e  t o  f i n d  .two c a s e s  i n  which 

Gore, J, conv ic ted  i n d i v i d u a l s  under  t h i s  s e c t i o n  - b u t  

n e i t h e r  involved cannibal i sm.  

On 4 t h  May, 1955 H i s  Honour a t  T a p i n i ,  t r i e d  and 

conv ic ted  Manai of  i n d e c e n t  i n t e r f e r e n c e  w i t h  a  dead body. 

One Apo had been k i l l e d  a s  a  payback f o r  t h e  murder of  Koga. 

The accused Manai, be ing of  Koga's l i n e ,  was i n v i t e d  t o  p a r -  

t a k e  r i t u a l l y  i n  Apo's d e a t h  by s t r i k i n g  Apo's deceased body 

w i t h  h i s  tomahawk. He d i d  s o ,  gashing it t w i c e  on t h e  back. 

The accused was sentenced t o  twelve  months imprisonment w i t h  

ha rd  l abour .  

On 2 1 s t  November, 1960 a t  Mendi., H i s  Honour t r i e d  ... 

and convicted-..and sentenced t o  t h e  r i s i n g  of  t h e  Cour t ,  Boen- 

Kebo and Korn-Dam f o r  improper i n t e r f e r e n c e  w i t h  a  dead body. 

A young woman had d i e d  - it was impor tan t  f o r  h e r  t r i b e  t o  

know whether she  had been s u b j e c t e d  t o  s o r c e r y .  The accused 

c u t  t h e  body above t h e  b r e a s t  w i t h  a  sha rp  p i e c e  of bamboo 
c u t t i n g  t h e  s k i n  and bone. The c u t  extended from b r e a s t  t o  

b r e a s t .  Korn took  a  hooked s t i c k  and hooked it under  t h e  

r i b s  whi le  Boen he ld  ano the r  fo rked  s t i c k  under  t h e  r i b s .  

They bo th  p u l l e d  and t h e  c h e s t  c a v i t y  opened. They looked 

a t  t h e  lungs  which were exposed, t h e n  sewed up t h e  s k i n  and 

b u r i e d  t h e  body. There was "no th ing  wrong w i t h  t h e  body" - 
t h e  mark of t h e  s o r c e r e r ,  a  t h i n  b l a c k  rope  l i k e  c o t t o n ,  was 

n o t  found i n  t h e  body. Obviously i n  t h i s  c a s e  t h e  p rocess  

be ing under taken was a k i n  t o  t h a t  p reced ing  an i n q u e s t .  ( I t  
was d e a l t  w i t h  i n  t h e  Supreme Cour t  on d e p o s i t i o n s  o n l y . )  

I am unable  t o  f i n d  H i s  Honourqs Cour t  no te  books; 

b u t  it seems p robab le  t h a t  i n  n e i t h e r  case  were t h e  accused 

r e p r e s e n t e d  by l e g a l  argument i n  t h e i r  r ega rd .  With r e s p e c t ,  

I should  have thought  H i s  Honour would have been e x e r c i s e d  

a s  t o  whether  i n  a  remote community wi thou t  d o c t o r s ,  t h e  

" i n t e r f e r e n c e "  i n  t h e  second c a s e  may w e l l  have been bo th  

p r o p e r  and p ruden t ,  when one has  r e g a r d  t o  t h e  p r a c t i c e s  of 

s o r c e r e r s ,  a s  many t imes  e s t a b l i s h e d  b e f o r e  t h i s  Court .  I 

should  t h i n k  it c e r t a i n  t h a t  H i s  Honour was n o t  favoured w i t h  

t h e  h e l p f u l  l e g a l  argument I have been g iven i n  t h i s  case .  

The o n l y  c a s e  invo lv ing  a c t u a l  cann iba l i sm a s  an 
i n g r e d i e n t  o f  a  charge  of improper i n t e r f e r e n c e  w i t h  a dead 

body, which my r e s e a s c h e s  have a l lawed me t o  uncover,  was 

t h a t  a g a h s t  Kamburu-Kipu and Pone-Tunkum, which was heard i n  

Mendi on 2 5 t h  October ,  1963 by Smi the r s ,  J. Again t h e  t r i a l  

judge ' s  n o t e  book is  n o t  a v a i l a b l e  t o  me. I am indebted  t o  

M r .  C r o f t  o f  tt ie Crown S o l i c i t o r ' s  O f f i c e ,  who p rosecu ted  t h e  



c a s e ,  f o r  h i s  r e c o l l e c t i o n s  of  it. The f a c t s  i n c l u d e  t h a t  

t h e  two accused,  be ing suspec ted  of  s o r c e r y  fo l lowing  t h e  

"behaviour" of t h e  suspended corpse  i n  t h e i r  p resence ,  were 

r e q u i r e d  t o  undergo a  t r i a l  by o r d e a l  of  e a t i n g  some o f  t h e  

d e c e a s e d ' s  r i b  bones w i t h  p i g  meat.  I f  t h e i r  b e l l i e s  swelled 

a f t e r  two weeks, t h e y  would be proven s o r c e r e r s ,  and k i l l e d .  

They d u l y  a t e  a s  r e q u i r e d .  And found themselves charged by 

t h e  Adminis t ra t ion!  During t h e  t r i a l ,  a s  I am informed by 

counse l ,  H!s Honour expressed c o n t i n u a l  d i s s a t i s f a c t i o n  and 

d i s a p p r o v a l  t h a t  such a  charge  shou ld ,  i n  t h e  c i r cums tances ,  

have been l a i d .  He expressed doubts  whether  t h e  s e c t i o n  was 

a p t  t o  cover  such happenings. Evidence and argument was .- 

d i r e c t e d  t o  e s t a b l i s h i n g  and r e b u t t i n g  j u s t i f i c a t i o n  by com- 

p u l s i o n ,  under  Sec. 31  of t h e  Code. It became m a t e r i a l  t o  

f i n d  whether  t h e  p o t e n t i a l  b e l l y  s w e l l i n g  a f t e r  two weeks 

and t h r e a t e n e d  k i l l i n g ,  could be s a i d  t o  be " a c t u a l  threa tened 

~ i o l e n c e * ~ ;  and t h e  p o s s i b l e  d e a t h  t h e r e a f t e r  a t  t h a t  l e n g t h  

of  t i m e ,  "immediate d e a t h  o r  g r i e v o u s  b o d i l y  harm t h r e a t e n e d  

t o  be i n f l i c t e d " ,  w i t h i n  t h e  meaning of  i h e  s e c t i o n ,  In  t h e  

e v e n t  H i s  Honour a c q u i t t e d  bo th  accused - b u t  t h e  c o u r t  r e -  

cord does n o t  a l low me t o  e s t a b l i s h  on what ground H i s  

Honour 's  d e c i s i o n  was based. The p r o s e c u t o r ' s  c i r c u i t  r e p o r t  

seems t o  i n d i c a t e  t h a t  H i s  Honour a c q u i t t e d  because o f  some 

doubt  t h a t  t h e  accused might have been a c t i n g  under  compulsion 

of  p r e s e t  and imminent t h r e a t  of  d e a t h ;  and n o t e s  t h a t  defence 

counsel  was n o t  c a l l e d  on. 

The o n l y  c a s e s  o f  cann iba l i sm t h a t  I have found 

mentioned i n  t h e  books, occur  i n  t h e  r e p o r t  of  The Queen v. 

Dudley and Stephens ( 1 ) .  Tha t ,  of  c o u r s e ,  was a  charge  of 
murder a g a i n s t  two o n l y  of  t h e  t h r e e  men, who pa r took  of t h e  

c a n n i b a l i s t i c  meals  a l l e g e d  t h e r e i n .  I am unab le  t o  a s c e r -  

t a i n  from t h a t  r e p o r t  o r  from any o t h e r  books a v a i l a b l e  i n  

t h e  Supreme C o u r t ' s  and S e c r e t a r y  f o r  Law's " l i b r a r i e s "  what 

happened t o  M r .  Brooks, t h e  gentleman who r e f u s e d  t o  agree  

t o  o r  a s s i s t  t h e  k i l l i n g  of  t h e  c a b i n  boy, b u t  p a r t o o k  o f h i s  

f l e s h .  Presumably no proceedings  were t aken  a g a i n s t  him. 

Nor i s  t h e r e  any r e c o r d  i n  Tu lp ius  "observationum medicarum", 

r e f e r r e d  t o  i n  t h a t  r e p o r t ,  of whether  t h e  Eng l i sh  a u t h o r i t i e s  

took a c t i o n  a g a i n s t  t h e  s i x  Englishmen of  S t .  C h r i s t o p h e r  i n  
t h e  Car ibbean,  who i n  e x t r e m i t y  of  hunger,  a t  t h e  s u g g e s t i o n  

of t h e i r  seven th ,  drew l o t s  and t h e  l o t s  f a l l i n g  a g a i n s t  t h e  

mover of  t h e  mot ion,  k i l l e d  and a t e  him. (They were " t r e a t e d  

w i t h  k indness"  by  t h e j  r r e s c u e r s ,  t h e  Dutch. ) 

1 (1884) 1g Q.B.D. 273 



I proceed t o  a  c o n s i d e r a t i o n  of  whether  t h e  un- 

doubted deeds of  t h e  accused a r e  in tended  t o  be caught  by 

Sec.  236 of  t h e  Code. 

There can be l i t t l e  doubt  t h a t  t h e  words of  t h e  

s u b s e c t i o n  s t a n d i n g  a l o n e ,  a r e  capab le  of be ing i n t e r p r e t e d  

a s r e f e r r i n g  t o  conduct o f  t h e  t y p e  o f  which t h e  accused i n  

t h i s  c a s e  were g u i l t y ,  and it may be t h e  f a c t ,  t h a t  t h e  

words have been so  i n t e r p r e t e d ,  by assumption,  t o  t h e  p r e s e n t  

t ime.  

The q u e s t i o n  having now been r a i s e d  i n  t h i s  t r i a l  

and f u l l y  argued f o r  t h e  de te rmina t ion  of t h i s  Cour t ,  

a p p a r e n t l y  f o r  t h e  f i r s t  t ime ,  cannot  be d i sposed  o f  merely 

by r e f e r e n c e  t o  what has  been assumed i n  r e g a r d  t o  it i n  t h e  

p a s t ;  and i n  d e a l i n g  w i t h  t h e  m a t t e r  t h i s  Cour t  must r e f r a i n  
from cons ide r ing  t h e  words of  Subsec. ( 2 )  a s  though t h e y  

s t o o d  a lone ;  and must pay due rega rd  t o  t h e  impor tan t  r u l e  

of l e g a l  i n t e r p r e t a t i o n  which r e q u i r e s  it t o  c o n s i d e r  t h e  

words i n  t h e i r  s e t t i n g ,  and t h e  Act a s  a  whole (Ex p a r t e  

Lanqley; Re Huinphris ( 2 )  ) . 
The Code groups t o g e t h e r  o f f e n c e s  of  improper and 

i n d e c e n t  d e a l i n g ,  w i t h  misconduct by u n d e r t a k e r s ;  c a t e g o r i s -  

ing  a l l  a s  misdemeanours b r ing ing  a  maximum punishment of two 

y e a r s  imprisonment w i t h  ha rd  l a b o u r .  The heading "Misconduct 

...' would seem t o  a  Western eye a  mi ld  and i n a p t  way o f  des-  

c r i b i n g  cannibal i sm.  Nowhere i n  t h e  Code i s  any mention made 

of  cannibal i sm a s  such. But, n o t  s u r p r i s i n g l y ,  it does  no t  

seem i n  1899 t o  have been contemplated a s  a  p o s s i b i l i t y  i n  

t h e  c i v i l i z a t i o n  of  Queensland.  C e r t a i n l y  t h e  consumption of 

a  co rpse  would have c o n s t i t u t e d  i n d e c e n t  and improper be- 

hav iour  t o  t h e  minds of  t h e  c i t i z e n s  of  Queensland i n  1899. 

( I  would hope t h a t  it would be so regarded s t i l l  - even i n  

t h e  most advanced of  i t s  U n i v e r s i t y  c i r c l e s . )  But I must 

b e a r  i n  mind t h e  " g r e a t  l e a d i n g  r u l e  of  t h e  c r i m i n a l  law" - 
nothing i s  a  cr ime u n l e s s  p l a i n l y  fo rb idden  by law (Stephen,  

J. i n  The Queen v.  P r i c e  ( 3 ) ) .  The p e n a l t y  o f  m e r e l y  two 
y e a r s  provided by Sec.  236 would I t h i n k  l e n d  c o l o u r  t o  t h e  

p r o p o s i t i o n  t h a t  t h e  s u b j e c t  m a t t e r  o f  cann iba l i sm was n o t  

be ing brought  under  t h i s  s e c t i o n  by in tendment ,  F u r t h e r ,  

t h e  i n c l u s i o n  i n  t h e  s e c t i o n  of  t h e  words "wi thout  l a w f u l  

j u s t i f i c a t i o n  o r  excuse ,  t h e  proof  o f  which l i e s  on him", 

would seem t o  be an i n d i c a t i o n  t h a t  t h e  s e c t i o n  was n o t  i n -  

tended t o  d e a l  w i t h  cann iba l i sm,  i f  one may i n f e r  from t h e  
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decision of The Queen v. Dudley and Stephens (4) (supra) 
(bearing in mind that it was a charge of murder) that canni- 
balism could never be justified or excused in the common law. 

On consideration of the Act as a whole, and the 
setting of the subsection under which the charges are 
brought, I am satisfied that the mischief aimed at by the 
subsection was of a different, and what I am sure would have 
been considered a more minor order; such as acts of necro- 
philic perversion, indecent exposure, subjecting to indignity 
by way of mockery, and perhaps the kind of horseplay that is 
frowned upon but occurs, in schools of anatomy; and suchlike. 
I do not consider that the legislature had Fn contemplation 
the banning of a method of disposal of the body, namely by 
eating, as an alternative to burial or cremation. The para- 
mount object in construing penal as well as other statutes 
is to ascertain the legislative intent (Maxwell on Statutes, 

10th ed., p. 276) but to adopt Lord Denning, M.R,'s words: 
"A statute is not passed in a vacuum, but in a framework of 
circumstances, so as to give a remedy for a known state of 
affairs. To arrive at its true meaning, you should know the 
circumstances with reference to which the words were used: 
and what was the object, appearing from those circumstances, 
which Parliament had in view .... All that the courts can 
do is to take judicial notice of the previous state of the 
law and of other matters generally known to well-informed 

people", (Escoiqne v. I.R.C. ( 5 ) ) .  

I do not consider that the Queensland authorities 
were concerned with passing a statute against cannibalism, 
and it seems clear that this section was not designed to 
stop cannibalism. 

The funerary customs of the peoples of Papua New 
Guinea have been, and in many cases remain, bizarre in the 
extreme, These are matters of notoriety. One instances the 
smoking of the dead, publicly and naked, for weeks, their 
subsequent disposition in a public place (a shelter or a 
cave) in a naked sitting condition, allowing free access to 
the fondling of relatives. The Kumaiva people, who eat the 
decaying portions of their deceased's bodies; "we eat him 

because we loved him", was an explanation recorded as given 
to Colin Simpson the journalist-author ("Plumes and Arrows", 
p. 212). The Orakaiva, where bodily contact of relatives 
with the corpse was allowed - the widow sleeping in its grave 



s e p a r a t e d  from t h e  decaying body of h e r  husband o n l y  by 

sha l low e a r t h ,  one o f  h e r  d u t i e s  be ing t o  c o l l e c t  t h e  kanyani 

which crawl from t h e  body (F.E.  Will iams,  Orakaiva s o c i e t y ) .  

Can it b e  s a i d  t h a t  t h e  Covernment of  Papua i n  1902 by adop- 

t i o n  o f  t h e  Queensland Cr iminal  Code, and i n  p a r t i c u l a r  Sec.  

236(2)  t h e r e o f ,  was in tend ing  t o  make so  many v a r i e d  p i o u s ,  

r i t u a l ,  s t r eng th - seek ing  p r a c t i c e s ,  i n d e c e n t  and improper? 

I cannot  f i n d  so.  Perhaps it has  been b e l j e v e d  f o r  some 

y e a r s  t h a t  t h e  s e c t i o n  i s  a v a i l a b l e  t o  cover  such conduct .  

I remind myself of  t h e  d e c i s i o n  of  t h e  F u l l  Court  of  New 

South Wales i n  Ex p a r t e  Lanqley;  Re Humphris ( 6 )  ( s u p r a )  
where t h e  Court he ld  t h a t  Sec. 4 ( 2 ) ( o ) ( i i )  of  t h e  Vagrancy 

Act was i n a p p l i c a b l e  t o  " s o l i c i t i n g "  of  a  male by a  male - 
a f t e r  t h e  s e c t i o n  had been used f o r  purposes  of  such prose-  

c u t i o n s  f o r  many y e a r s .  

For t h e  r easons  advanced above, I am of  t h e  opinion 

t h a t  Sec. 236 was n o t  in tended  t o  and does n o t  cover  canni-  

b a l i s t i c  conduct ,  and I am t h e r e f o r e  of t h e  op in ion  t h a t  t h e  

accused should be a c q u i t t e d .  

A s  t h e r e  a r e  e i g h t  men s t i l l  i n  p r i s o n  i n  Daru on 

a  s i m i l a r  cha rge ,  and I unders tand o t h e r  such charges  may be 

pending - I c o n s i d e r  I should d e a l  a l s o  wj.th t h e  f u r t h e r  

arguments advanced by counsel  herein. .  

M r .  N e i l l  f o r  t h e  de fence ,  has  argued t h a t  evern on 

t h e  assumption t h a t  Sec. 2 3 6 ( 2 )  a p p l i e s  t o  deeds of  canni-  

ba l i sm,  y e t  t h e  a c c u s e d ' s  d e a l i n g s  w i t h  Sumagi 's  body were 

n e i t h e r  i n d e c e n t  n o r  improper.  The words, he s a y s ,  must be 

cons t rued  i n  t h e i r  l o c a l  s e t t i n g  and c i rcumstances .  He has  

addressed me t o  t h e  changes i n  p u b l i c  sen t imen t  a s  t o  d e a l -  
i n g s  w i t h  c o r p s e s ;  changes from p l a c e  t o  p l a c e  and time t o  

t ime.  It was n o t  u n t i l  1884, t h a t  it was e s t a b l i s h e d  t h a t  a  

body might  be b u r n t  d e c e n t l y  and i n o f f e n s i v e l y  ( a s  w e l l  a s  
be ing d isposed of  by b u r i a l ) ;  (The Queen v .  P r i c e  ( 7 )  (supra)) .  

In  1906 i t  was e s t a b l i s h e d  by t h e  d e c i s i o n  of  t h e  High Court  

i n  Doodeward v, Spence ( 8 )  t h a t  d e s p i t e  t h e  g e n e r a l  r u l e  t h a t  

when a  human being d i e s ,  p r o p e r t y  i n  h i s  body does n o t  v e s t  

i n  anyone, t h e  cont inued p o s s e s s i o n  of  t h a t  body could  i n  
some c i rcumstances  be l awfu l .  S i r  Samuel G r i f f i t h  i n  tha-t  

c a s e  ( h e  of  course  be ing t h e  a u t h o r  of  Code under con- 

s i d e r a t i o n  h e r e ) ,  i n  d i s c u s s i n g  t h e  p o s s i b i l i t y  of  i l l e g a l i t y ,  

s t a t e d :  "The q u e s t i o n  t o  be determined is  whether  t h e  con- 

t i n u e d  possess ion  of  a  human corpse  unbur ied  i s  i n  r e  i p s a  
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unlawful ,  If it i s ,  t h e  reason must be t h a t  such possess ion  

i s  i n j u r i o u s  t o  t h e  p u b l i c  w e l f a r e ,  and t h e  n o t i o n  t h a t  it i s  
so  i n j u r i o u s  must be founded upon c o n s i d e r a t i o n s  of  r e l i g i o n  

o r  p u b l i c  h e a l t h  o r  p u b l i c  decency. The q u e s t i o n  of whether  

a  p a r t i c u l a r  a c t  i s  i n j u r i o u s  t o  t h e  p u b l i c  o n a n y s u c h g r o u n d s  

i s  a  mixed q u e s t i o n  of  law and f a c t ,  so  t h a t  what may be i n -  

j u r i o u s  a t  one ,time o r  under  one s e t  o f  c i rcumstances  may n o t  

be so  a t  ano the r  t ime  and under d i f f e r e n t  c i rcumstances .  For 

i n s t a n c e ,  a  d i s c u s s i o n  which would, n o t  so  v e r y  long ago, 

have been h e l d  t o  b e  rank blasphemy might  n o t  now be con- 

s i d e r e d  t o  be even i r r e v e r e n t .  .... I am n o t  s u r e  t h a t  

n o t i o n s  of  p u b l i c  decency a r e  n o t  e q u a l l y  l i a b l e  t o  chanqe" 

( t h e  emphasis i s  mine) ,  

Cannibalism would d o u b t l e s s  be c o r r i g i b l e  i n  

England a s  a common law misdemeanour, perhaps..-by way o f  com- 

mon nu i sance  - p r e j u d i c i a l  t o  p u b l i c  w e l f a r e  - c o n t r a  bonos 

mores. If c o n s i d e r a t i o n s  of t h e  kind e n t e r t a i n e d  by Lord 

Simonds i n  Shaw v. - D i r e c t o r  of  P u b l i c  P r o s e c u t i o n s  ( 9 )  were 

open t o  t h i s  Cour t ,  I could perhaps  a c t  a s  guard ian  of public  

morals  so  a s  t o  c o n s t r u e  cannibal i sm t o  be an o f f e n c e .  ( I  

n o t e  somewhat r u e f u l l y ,  H i s  L o r d s h i p ' s  comment t h a t  t h e  need 

f o r  c o u r t s  t o  so  a c t  " w i l l  be r a r e ,  f o r  Pa r l i ament  has  no t  

been s low t o  l e g i s l a t e  when a t t e n t i o n  has  been s u f f i c i e n t l y  

aroused"  (p. 268). Apparent ly  i n  n e a r l y  n i n e t y  y e a r s  of  

s u p p r e s s i o n  of cann iba l i sm,  t h e  l e g i s l a t u r e s  o f  Papua and New 

Guinea have n o t  f e l t  s o  s u f f i c i e n t l y  a roused . )  Such a  course  

of  c o n s t r u c t i o n  would n o t  appear  open t o  me i n  view of  t h e  

p r o v i s i o n s  o f  Sec ,  4 o f  t h e  Cr iminal  Code Ordinance o f  1902, 

which r e a d s  a s  f o l l o w s :  

"From and a f t e r  t h e  coming i n t o  o p e r a t i o n  of  t h e  Code 

no pe r son  s h a l l  be l i a b l e  t o  be t r i e d  o r  punished i n  B r i t i s h  
New Guinea a s  f o r  an i n d i c t a b l e  o f f e n c e  excep t  under  t h e  

e x p r e s s  p r o v i s i o n s  of  t h e  Code o r  some o t h e r  S t a t u t e  law of 

B r i t i s h  New Guinea o r  under t h e  e x p r e s s  p r o v i s i o n s  of some 

S t a t u t e  of  t h e  United Kingdom which i s  e x p r e s s l y  a p p l i e d  t o  

B r i t i s h  New Guinea o r  which i s  i n  f o r ~ e  i n  a l l  p a r t s  of  H i s  

Majes ty ' s  Dominions n o t  e x p r e s s l y  excepted  from i t s  opera-  

t i o n  o r  which a u t h o r i s e s  t h e  t r i a l  and punishment i n  B r i t i s h  

New Guinea of  o f f e n d e r s  who have a t  p l a c e s  n o t  i n  Br i t i . sh  

New Guj.nea committed o f f e n c e s  a g a i n s t  t h e  laws of  t h e  United 

Kingdom. 'I 

Mr. N e i l 1  p o i n t s  t o  t h e  movement of p u b l i c  opinion 

cu lmina t ing  i n  t h e  p a s s i n g  of  t h e  Anatomy Act. No p rocess  of 

(9) (1962)  A.C. 220 



d i s p o s a l  of a  human corpse  (he  s a y s ) . -  b u r i a l  a t  s e a  w i t h  

consumption by s h a r k s  and scavengers ,  c remat ion ,  t h e  Pa r see  

consumption by buzza rds ,  d e p o s i t i n g  on r a i s e d  p l a t f o r m s  o r  

t r e e s ,  b u r i a l  and consumption b y . d e c a y  o r  worms - i s  p l e a s a n t .  

He would adopt  from " U r n  Bur ia l ' ' ,  S i r  Thomas Brown's (quo t ing  

~ u c a n )  !!whether decay o r  f i r e  consumes c o r p s e s  m a t t e r s  n o t .  

The d i f f e r e n c e  between t h e  two p r o c e s s e s  i s  o n l y  t h a t  one i s  
qu ick ,  t h e  o t h e r  slow. Each is  so  h o r r i b l e  t h a t  e v e r y  
h e a l t h y  imag ina t ion  would t u r n  away from i t s  d e t a i l s  .... I 1  

He would no doubt  seek  t o  add, i n  a p p r o p r i a t e  c i r cums tances ,  

cann iba l i sm,  t o  t h e  "quick" p r o c e s s e s .  He contends  t h a t  i n  

t h e  a p p l i c a t i o n  o f  t h e  Code, s t a n d a r d s  o f  decency and pro-  

p r i e t y  must v a r y  from a r e a  t o  a r e a  and t ime t o  t ime.  
.... 

On t h e  o t h e r  hand, M r .  Roberts-Smith f o r  t h e  Crown, 

contends  t h a t  t h e  s t a n d a r d s  t o  be a p p l i e d  a r e  t h o s e  of t h e  

community g e n e r a l l y  - t h e  community be ing  t h e  g e n e r a l i t y  o f  

peop le  o v e r  whom t h i s  Cour t  i s  g iven j u r i s d i c t i o n .  The r e -  

cognised  s t a n d a r d s  of decency must be  t h o s e  imposed by the-  

i n t e r v e n t i o n  o f  t h e  Europeans among t h e  ind igenous  communi- 

t i e s ,  and made common t o  a l l  t h e  wide ly  v a r y i n g  communities 

o f  Papua New Guinea. He f u r t h e r  u r g e s  t h a t  cann iba l i sm is  
repugnant  t o  p r i n c i p l e s  o f  humanity a s  e n s h r i n e d  i n  t h e  

Uni ted  Nat ions  mandate f o r  New Guinea, which should  be  

a p p l i e d  t o  Papua, a s  t h e  Papua New Guinea Act s a y s  t h e  two 

T e r r i t o r i e s  should  be admin i s t e red  a s  one, I am n o t  p r e -  

pa red  t o  a c c e p t  t h i s  submiss ion  i n  r e l a t i o n  t o  t h e  Uni ted  

Nat ions  mandate, a s  made by t h e  Crown. 

The word " i n d e c e n t "  has  no d e f i n i t e  l e g a l  meaning. 

~t h a s  r e c e i v e d  much l e g a l  usage ,  a s  i n  such misdemeanours 
a s  i n d e c e n t  exposure ,  i n d e c e n t  language ,  i n d e c e n t  p u b l i c a t i o n ,  

i n d e c e n t  behav iour ,  i n d e c e n t  a s s a u l t .  Sim, 3, i n  Purves v. 

I n q l i s  ( 1 0 )  s t a t e s :  " I n  t h e  S tandard  D i c t i o n a r y  ' i n d e c e n t '  i s  
d e f i n e d  t o  be  any th ing  t h a t  i s  unbecoming o r  o f f e n s i v e  t o  com- 

mon p r o p r i e t y .  Th i s  d e f i n i t i o n  i s  wide enough t o  c o v e r  t h e  

language i n  q u e s t i o n . "  Webs te r ' s  work g i v e s  t h e  synonyms 

"unbecoming o r  unseemly, mora l ly  u n f i t  t o  be  s e e n  o r  hea rd . "  

Lord P a r k e r ,  C.J .  f o r  t h e  Cour t  o f  Cr imina l  Appeal i n  Uv. - 

S t a n l e y  (11) r u l e d  t h a t  " t o  be  i n d e c e n t  and obscene ( p u b l i c a -  

t i o n s )  would need t o  be h i g h l y  o f f e n s i v e  a g a i n s t  t h e  recog-  

n i s e d  s t a n d a r d s  o f  common p ropr i e ty . ' '  P o l l o c k ,  C.B. i n  

Reqina v .  James Webb (121,  t o  a s s i s t  Mr. C l a r k s o n ' s  argument 

f o r  t h e  a p p e l l a n t ,  i n t e r p o s e d  " ' i n d e c e n t l y r  h a s  no d e f i n i t e  

34 N.Z.L.R. 1051 a t  p. 1053 
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l e g a l  meaning; and, w i t h  r e s p e c t  t o  t h e  word ' p r e s e n c e , '  I 

remember, t h a t ,  i n  o u r  o l d e r  Cour t s  o f  j u s t i c e ,  t h e  Judge r e -  

t i r e d  t o  a  c o r n e r  of  t h e  Cour t ,  f o r  a  necessa ry  purpose,  even 

i n  t h e  presence  of l a d i e s .  Tha t ,  pe rhaps ,  would be con- 

s i d e r e d  indecen t  now." (It i s  i n t e r e s t i n g  t o  no te  t h a t  such 

behaviour ,  though it has  been " indecent"  i n  Anglo-Saxon 

c o u n t r i e s ,  has  n o t  been he ld  so  i n  C o n t i n e n t a l  Europe, b u t  

appears  t o  be i n v a r i a b l y  he ld  so  i n  t h e  v i l l a g e  communities 

o f  Papua New Guinea , )  

I n  Norlev v.  Malthouse ( 1 3 )  a  d e c i s i o n  which has  

long  s tood a s  t h e  gu id ing  beacon t o  m a g i s t r a t e s  of  o t h e r  

S t a t e s  ( s e e  Kennedy/Allen, 1951 ed.  " P o l i c e  Offences  of  

Queensland") ,  Napier ,  J. i n  r e l a t i o n  t o  language,  s t a t e d  I 

"Language i s  i n d e c e n t  i f  it i s  h i g h l y  o f f e n s i v e  t o  t h e  r e -  

cognised  s t andard  of  common p r o p r i e t y ;  b u t  I t h i n k  t h e  

M a g i s t r a t e  charged w i t h  t h e  d u t y  o f  e n f o r c i n g  t h e  S t a t u t e  

must be t r u s t e d  t o  aon lv  i t s  o r o v i s i o n s  i n  a  r e a s o n a b l e  wax 

accordinq t o  t h e  c i rcumstances  of t h e  p a r t i c u l a r  c a s e  

(emphasis mine).  The s e c t i a n  i s  n o t  in tended  f o r  t h e  spec ia l  

p r o t e c t i o n  of people  who a r e  e a s i l y  shocked. It should  be 

used t o  p r o t e c t  t h e  p u b l i c  i n  t h e i r  use  of  t h e  p u b l i c  ways 

a g a i n s t  ' nu i sance '  i n  t h e  form of  any s u b s t a n t i a l  b reach  of  

decorum. As w i t h  o t h e r  forms of  nu i sance ,  t h e  s t a n d a r d  

ought  n o t  t o  be e s t i m a t e d  according t o  any ' e l e g a n t  o r  d a i n t y  

modes o r  h a b i t s f  of  t h o u g h t ,  b u t  according t o  ' p l a i n  and 

s o b e r  and simple n o t i o n s '  amonq t h e  communitv i n  q u e s t i o n . "  

I n  Crowe v. Graham ( 1 4 )  a  p u b l i c a t i o n  had been held 

i n d e c e n t  - t h e  m a g i s t r a t e  app ly ing  t h e  t e s t  " t h a t  m a t t e r  i s  

i n d e c e n t  which o f f e n d s  t h e  o r d i n a r y  modesty of  t h e  average  

man." There jn ,  Windeyer, J. c i t e d  w i t h  approval  Norley v. 

Malthouse ( s u p r a ) ,  and adopted F u l l a g a r ,  J. ' s  d e f i n i t i o n  of  

"obscene" a s  " t h i n g s  which a r e  o f f e n s i v e  t o  c u r r e n t  s tandards 

of  decency" ( a t  p. 536). H i s  Honour cont inued ( a t  p. 538) - 
"In  r e l a t i o n  t o  indecency,  o t h e r  t h a n  i n d e c e n t  advert isements 

a s  d e f i n e d ,  s e p a r a t e l y  cons ide red ,  it a r i s e s  from t h e  v e r y  

n a t u r e  of  i n d e c e n t  conduct  a s  unders tood by t h e  common law. 

It i s  an a c t  i n  i t s  s e t t i n g  and c i rcumstances  which c o n s t i -  
t u t e s  t h e  o f f e n c e .  To p u b l i s h  o r  e x h i b i t  a  p a r t i c u l a r  p i c -  

t u r e  i n  p r i n t  might  amount t o  a  p u b l i c a t i o n  of  i n d e c e n t  mat- 

t e r  i n  a  s e t  of  c i r cums tances  a l thouqh  i n  o t h e r  c i rcumstances  

t h i s  would n o t  b e  so"  (emphasis  mine).  And ( a t  p .  540) - 
"No one would q u e s t i o n  t h a t ,  however o b s c e n i t y  and indecency 

be unders tood a s  grounds f o r  t h e  condemnation of a  p u b l i c a -  



t i o n ,  t h e  q u e s t i o n  i s  t o  be r e l a t e d  t o  contemporary s t a n d a r d s ,  

community s t a n d a r d s .  ..... And community s t a n d a r d s  a r e  those 

which o r d i n a r y  decent-minded peop le  accep t . "  I would, w i t h  

r e s p e c t ,  adopt  H i s  Honour's words t o  t h e  i n s t a n t  occas ion ,  

s u b s t i t u t i n g  " impropr ie ty"  f o r  "obscen i ty"  and "conduct" f o r  

"a p u b l i c a t i o n " .  

S i m i l a r  problems o f  i n t e r p r e t a t i o n  a r e  encountered  

w i t h  t h e  word "improper1'. D i c t i o n a r i e s  equa te  it w i t h  "not  

s u i t e d  t o  t h e  c i rcumstances  - n o t  a p p r o p r i a t e  t o  o r  con- 

gruous - n o t  accordan t  w i t h  p r o p r i e t y  o r  good t a s t e . "  I n  an 

Admiral ty s e t t i n g  B r e t t ,  M.R. h e l d  "improper" t o  connote 

"wrongful" a s  d i s t i n c t  from " i n e v i t a b l e  acc iden t"  - (T& 
Warkworth ( 1 5 ) ) .  These two r e f e r e n c e s  do n o t  seem t o  me t o  

be of v e r y  much a s s i s t a n c e  i n  t h i s  c a s e  i n  t h e  i n t e r p r e t a t i o n  
of  t h e  word "improper". 

Concepts of decency and p r o p r i e t y  (and o b s c e n i t y ) ,  
appear  i n  many p l a c e s  o f  t h e  o r d i n a n c e s  and laws o f  Papua and 

New Guinea. Having r e g a r d  t o  t h e  m u l t i f a r i o u s  customs,  

l anguages ,  d r e s s ,  b e l i e f s ,  degrees  of c i v i l i z a t i o n ,  and 
s o c i a l  o r g a n i s a t i o n s  among t h e  peop les  who l i v e  i n  remote 

w i l d e r n e s s e s ,  some where Europeans have y e t  walked o n l y  on a  

few o c c a s i o n s ;  one cannot  conceive  t h a t  t h e  l e g i s l a t u r e  would 

have in tended  t o  impose uniform b l a n k e t  s t a n d a r d s  of decency 

and p r o p r i e t y ,  on a l l  t h e  peop les  of  t h e  country .  The wear- 

i n g  of  no more t h a n  a  p h a l l o c r y p t  ( o r  p e n i s  gourd)  by an 

A u s t r a l i a n  i n  P o r t  Moresby, might  w e l l  rank a s  i n d e c e n t ,  It 

i s  p e r f e c t l y  normal d r e s s  f o r  a  v i l l a g e r  n o t  o n l y  i n  h i s  r e -  
mote hamlet ,  b u t  when he i s  working on t h e  l a b o u r  l i n e s  i n  

t h e  P a t r o l  P o s t  of Telefomin,  among t h e  educated miss ionar i e s  

and Europeans o f  both  sexes  p a s s i n g  him throughout  t h e  day. 
I t  would be no doubt  i n d e c e n t  ( a s  w e l l  a s  c o n t r a r y  t o  o t h e r  

r e g u l a t i o n s ) ,  f o r  an A u s t r a l i a n  i n  Lae t o  p l a c e  h i s  deceased 

f a t h e r ' s  body on a  p la t fo rm o u t s i d e  h i s  house,  and l a t e r  t o  

c o l l e c t  h i s  bones and p l a c e  them i n  a  c o r n e r  of  h i s  bungalow. 

I t  would be normal p r a c t i c e  s t i l l  i n  many p a r t s  of  t h e  
Papuan d e l t a s .  Language and behaviour  a p t  t o  t h e  p u b l i c  b a r  

of  t h e  Wabag Hote l  where t h e  men wear a  b i l i m  pendant  from 

t h e i r  bark  b e l t  b e f o r e ,  and a bunch of  t a n k u t  l e a v e s  behind;  

o r  indeed language perhaps  of  t h e  p u b l i c  b a r s  of  Por tMoresby,  

Mount I s a  o r  of  t h e  Army camps and b a r r a c k s  of  Moem and Vung 

Tau, would c l e a r l y  be ranked i n d e c e n t  and improper i n  t h e  

drawing rooms of  Yarralumla and Konedobu. Such d i v e r g e n c i e s  

would extend through a  whole range  o f  Papuan and New Guinean 

customs and s o c i a l  i n s t i t u t i o n s .  I f  t h e  f u n e r a r y  customs of  

Everglades  a s  d e s c r i b e d  i n  E. Waugh's "The Loved Ones" 

( 1 5 )  5 3  L . J .  P.D.A. 66 



e x i s t e d  i n  f a c t  i n  A u s t r a l i a ,  I would f i n d  them a r g u a b l y  i n -  

d e c e n t  and improper.  Assuming them t o  e x i s t  i n  t h e  U.S.A., 

a p p a r e n t l y  i t s  c i t i z e n s  do n o t  f i n d  them s o  r e v o l t i n g  a s  t o  

be  s o  c a t e g o r i s e d .  

I n  seek ing  t o  c o n s t r u e  whether  t h e  behav iour  of .  

t h e  Gabusi  v i l l a g e r s  h e r e ,  amounted t o  i m p r o p r i e t y  and i n -  

decency,  I conce ive  t h a t  I should  look  a t  t h e  ave rage  man i n  
t h e  p a r t i c u l a r  Gabusi community, a s  it was a t  t h e  t i m e  of .. 

t h e s e  happenings .  J u s t  a s  i n  t h e  a t t e m p t  t o  judge  c r i m i n a l -  

i t y  i n  o t h e r  s e c t i o n s  o f  t h e . C o d e  ( f o r  example, concep t s  of 

p r o v o c a t i o n ,  r e a s o n a b l e n e s s ) ,  one  a t t e m p t s  t o  a p p l y  t h e  

s t a n d a r d s  o f  t h e  r e a s o n a b l e  p r i m i t i v e  v i l l a g e r  i n  h i s  p r o p e r  
s e t t i n g  ( a s  f a r  a s  one can c o l l a t e  such  s t a n d a r d s ) ,  n o t  

t h o s e  of t h e  r e a s o n a b l e  man on t h e  CLapham omnibus. (See  

Req. v. Rankin . (  1 6 ) ;  Reqina v. Manqa-Kitai ( 1 ,  f o l l o w i n g  

Reqina v. Hamo-Tine ( 1 8 )  and Reqina v. Zariai-Gavene ( 1 9 )  

and Kwaltu hlansah v. The King ( 2 0 ) ) .  1 c o n s i d e r  t h a t  i n  

a s s e s s i n g  p r o p r i e t y  and decency o f  behav iour  i n  r e l a t i o n  t o  

c o r p s e s  i n  t h e  Gabusi a r e a ,  I shou ld  endeavour t o  a p p l y  t h e  
s t a n d a r d s ,  so f a r  a s  I can a s c e r t a i n  them, of  t h e  r e a s o n a b l e  

p r i m i t i v e  Gabusi v i l l a g e r  o f  D a d a l i b i  and Yulabi  i n  e a r l y  

1971 ( ~ e q .  v. Manqa-Kitai,  op.  c i t .  ) .  

Refe rences  t o  cannibal ism-among Papuan and New 

Guinean t r i b e s ,  a r e  l e g i o n .  One l i t e r a r y  r e f e r e n c e  t o  t h e  

p e o p l e  o f  t h e  Biami and Gabusi a p p e a r s  i n  John Ryan ' s  book 

"The Hot Land" (pp ,  73-75) - t h i s  was f o r m a l l y  t e n d e r e d  i n  

ev idence .  I am unaware o f  any o v e r a l l  a n t h r o p o l o g i c a l  work 

r e l a t i n g  t o  t h e  complete  a r e a  o f  Papua New Guinea i n  t h i s  

r e g a r d .  The s u s p e c t e d  connec t ion  between t h e  e a t i n g  o f  human 

b r a i n s  and t h e  i n c i d e n c e  o f  t h e  " l augh ing  d e a t h "  mys te r ious  

i l l n e s s  o f  t h e  Fore peop le ,  i s  n o t o r i o u s l y  s t i l l  a  m a t t e r  o f  

med ica l  r e s e a r c h  ( s e e  Gavin S o u t e r 9 s  "The L a s t  unknown"). 

B e a t r i c e  Blackwood, t h e  a n t h r o p o l o g i s t ,  has  made r e f e r e n c e  

t o  p r o t e i n  d e f i c i e n c y  be ing  a  powerfu l  c o n t r i b u t i n g  cause  o f  

cann iba l i sm.  M r .  Simpson i n  h i s  book 'Plumes and Arrows" 

i n d i c a t e s  t h a t  he had spoken t o  most o f  t h e  t h e n  s e n i o r  

o f f i c e r s  of  t h e  Adminj -s t ra t ion  F i e l d  F o r c e ,  and c o l l e c t s  i n -  

f o r m a t i o n  a s  t o  cann iba l i sm among t h e  lCukukuku (PP.  11 and 

1 9 ) ,  Bena Bena ip .  1 2 2 ) ,  Sep ik  (P .  3 3 3 ) ,  Wan Wan ( p .  3 3 9 ) ,  
Miamins ( ~ e l e f o m i n )  ( p .  3 6 2 ) ,  F o r a i  and Kumiavi ( p .  2 1 2 ) .  

The above r e f e r e n c e s  a r e  t o  p r a c t i c e s  which a r e  m a t t e r s  o f  

(1966)  Q.W.N. 10 
1967-68 P .  R N.G.L.R. 1 a t  p .  1 0  
1963 P. & N.G.L.R. 9  
1963 P. B.N.G.L.R. 203 
(1946)  A.C. 8 3  a t  p. 9 3  



n o t o r i e t y  i n  " t h e  T e r r i t o r i e s " ,  a s  t h e y  were f o r m e r l y  known, 

and i n  t h i s  Cour t .  

I t u r n  now t o  a  c o n s i d e r a t i o n  o f  t h e  ev idence  given 

i n  t h i s  c a s e .  M r .  N e i l 1  f o r  t h e  d e f e n c e ,  contended t h a t  I 

was e n t i t l e d  t o  t a k e  n o t e  o f  n a t i v e  custom i n  r e g a r d  t o  can- 

n i b a l i s m  p u r s u a n t  t o  Sec. 7 ( b )  a t  l e a s t  of  t h e  Na t ive  Customs 

( ~ e c o g n i t i o n )  Ordinance ,  f o r  "dec id ing  t h e  r e a s o n a b l e n e s s  o r  

o t h e r w i s e  o f  an a c t . "  The Crown contended t h a t  ev idence  o f  

custom cou ld  n o t  be  t ende red  t o  e x c u l p a t e ,  c i t i n g  Sec. 6 ( 1 )  

( a )  ( b )  ( c ) .  C l e a r l y  t h e  C o u r t  cou ld  n o t  u s e  ev idence  of  

custom t o  e x c u l p a t e  conduct  s p e c i f i c a l l y  p r o h i b i t e d  ( f o r  

example, a  law p r o h i b i t i n g  t h e  e a t i n g  o f  human f l e s h ) .  But 

on t h e  v iew I t a k e  o f  t k e  n e c e s s a r y  means o f  i n t e r p r e t i n g  

Sec.  236(2 )  of  t h e  Code - it i s  incumbent upon me t o  admit  

any r e l e v a n t  ev idence  from which t h e  Cour t  may adjudge  what 

was r e a s o n a b l y  p r o p e r  and d e c e n t  behav iour  f o r  t h e  Gabusi 

v i l l a g e r  i n  e a r l y  1971. I n  t h e  e v e n t ,  b o t h  Crown and Defence 

counse l  t ende red  ev idence  of  custom which I have r e c e i v e d .  

M r .  P a t r o l  O f f i c e r  P h i l i p  F i t z p a t r i c k  was t h e  
a r r e s t i n g  o f f i c e r .  He has  se rved  i n  Nomad Sub D i s t r i c t  where 

t h e s e  e v e n t s  o c c u r r e d ,  s i n c e  March, 1971. He s p e n t  some 

t h i r t e e n  months a t  O l sob ip  i n  t h e  Southern  Highlands  - p e r -  

haps one o f  t h e  most remote a r e a s  of Papua; and two y e a r s  i n  

t h e  Western Highlands o f  New Guinea. He has  passed  th rough  

t h e  Gabusi  a r e a  f o u r  t i m e s ,  bu t  does  n o t  p r e t e n d  t o  e x p e r t i s e  

i n  Gabusi custom. He a s s e r t s  (no  doubt  on i n f o r m a t i o n  and 

b e l i e f  o n l y ) , ,  t h a t  by 1965 t h e  Gabusi would have g iven  up 

p l a t f o r m  d i s p o s a l  f o r  b u r i a l  o f  t h e  dead .  He opined  t h a t  a  

l o t  o f  c a s e s  o f  cann iba l i sm among t h e  Gabusi vdould h a v e - b e e n  

" p u r e l y  f o r  t h e  f r e s h  meat." Among &he Biami n e x t  door ,  

t h e r e  i s  a  " f a i r  b i t  o f  cann iba l i sm - m o s t l y  f o r  f r e s h  meat." 

He sugges t ed  t h a t  d i s r e g a r d  o r  d i s g u s t  f o r  a n o t h e r  c l a n  i s  
expres sed  by e a t i n g  t h e  bod ies  of  o t h e r  c l a n s .  He expres sed  

knowledge of  a r e a s  ( f o r  example, Tombul) where b o d i e s  a r e  

suspended and t h e  e s s e n c e s  t h e r e f r o m  d r a i n e d  i n t o  food con- 

t a i n e r s ,  and o t h e r s  where bod ies  a r e  suspended i n . t h e  house.  

He was aware t h a t  among t h e  G a b u s i ' s  "ne ighbours" ,  t h e  Biami, 

b o d i e s  were t e n d e r e d  t o  o t h e r s  f o r  t h e  e x p r e s s  pu rpose  o f  .. 

e a t i n g .  He d i d  n o t  t h i n k  anyone knew enough abou t  t h e  p r a c -  

t i c e s ;  it cou ld  t a k e  t h e  form o f  i n s u l t ;  t h e r e  have  been 

o t h e r  human f l e s h  e a t i n g  i n c i d e n t s  i n  t h e  Nomad a r e a ,  b u t  not  

i n  t h e  Gabusi s i n c e  1965. He assumed t h a t  p e o p l e  a t e  bod ies  

because  t h e y  cou ld  n o t  a f f o r d  t o  l e t  p r o t e i n  i n  t h e  shape o f  

meat go t o  was te .  T h i s  o f f i c e r  gave h i s  ev idence  w i t h  a l l  

modesty,  and impressed  me. But it i s  c l e a r  t h a t  h i s  impres-  
s i o n s  a r e  ga ined  l a r g e l y  a t  second hand,  and one n o t e s  t h a t  



it i s  u n l i k e l y  t h a t  t h e  Admin i s t r a t ion  would h e a r  s p e c i f i c a l -  

l y  of  t h e  d i s p o s a l  of  t h e  dead,  excep t  where unlawful  violence 

had occurred .  I have myself encountered  one admission of 

cannibal i sm i n  t h e  nearby Biami a r e a  a t  t h e  l a s t  s i t t i n g s  o f  

t h e  Court  which I took  a t  Daru, when a  w i t n e s s ,  who was being 

asked t o  i d e n t i f y  t h e  body which had been exhumed a s  be ing 

t h a t  of a  person murdered; i n  r e p l y t o  t h e  q u e s t i o n ,  " 'fiat 

d i d  you do w i t h  t h e  body"; answered, "I a t e  t h e  stomach and 

t h e  l e g  muscles."  

The Crown nex t  t endered  a  s t a t e m e n t  from t h e  

A s s i s t a n t  D i s t r i c t  Commissioner a t  Nomad, M r .  Robin Barclay.  

A s  no o p p o r t u n i t y  was g iven f o r  crossexamining t h i s  o f f i c e r  

a s  t o  h i s  exper ience  and means of  knowledge, h i s  s t a t e m e n t  

must ,  I c o n s i d e r ,  be r e c e i v e d . w i t h  c o n s i d e r a b l e  r e s e r v e .  

M r .  Ba rc lay ' s  r e p o r t  c o n t a i n s ,  i n t e r  a l i a ,  t h e  fo l lowing  

s t a t e m e n t s :  . . 

"Nomad was e s t a b l i s h e d  i n  1962 and a t  t h i s  t ime  canni- 

ba l i sm was wide ly  indulged i n  i n  a l l  d i v i s i o n s  of t h e  Sub 

D i s t r i c t  w i t h  t h e  except ion  of  t h e  Pare  a r e a  (west  of t h e  

S t r i c k l a n d  ~ i v e r ) .  G e n e r a l l y  speaking,  cannibal i sm occurs  

a f t e r  a  murder, t h a t  i s ,  t h e r e  is  no magic o r - r e l i g i o u s  

s i g n i f i c a n c e  a t t a c h e d  t o  t h e  e a t i n g  of  a  body, t h e  o n l y  

c o n s i d e r a t i o n  be ing  g iven i s  o f  a  gas t ronomical  n a t u r e ,  

There fo re ,  w i t h  s u f f i c i e n t  d e t e r r e n t ,  t h e  p r a c t i c e  should  

e v e n t u a l l y  cease .  One i n s t a n c e  when t h e  p r a c t i c e  took any 

f o r m . o f  r i t u a l  s i g n i f i c a n c e  was i n  t h e  course  of i n i t i a t i o n ,  

when, i f  p o s s i b l e ,  i n i t i a t e s  would k i l l  and e a t  someone. 

Nowadays p i g s  have been ce remonia l ly  s u b s t i t u t e d  f o r  t h e  
human bodies .  

Cannibalism i s  s t i l l  p r e v a l e n t  i n  t h e  Biami, t h e  l a s t  

murder a t  Wagi l ib i  ( abou t  end of J u n e )  however seems t o ,  by 

a l l  r e p o r t s ,  t o  have r e s u l t e d  i n  t h e  burying of  t h e  body. 

The l a t t e r  may have occur red  because t h e  v i c t i m  came from 
t h e  same c l a n .  A s  a  r u l e ,  i f  Biamis k i l l  a  member of t h e i r  

own c l a n  t h e y  do n o t  consume t h e  body, Sometimes t h e  body 

i s  s e n t  t o  a  ne ighbour ing c l a n  f o r  consumption, in-whichcase 

t h e  o n l y  s i g n i f i c a n c e  i n  t h e  e a t i n g  would be gas t ronomical .  

This  occurred  i n  t h e  Waiofi murder c a s e ,  where t h e  body was 

e a t e n  by t h e  neighbour ing Kugoyobi c l a n .  The l a t t e r  case  

has  y e t  t o  be heard  by t h e  Supreme Cour t . "  

M r .  Ba rc lay  opined t h a t  i n  t h e  i n s t a n t  case  t h e  

reason f o r  t h e  consumption o f  Sumagi . '~  f l e s h ,  was t o  shame 

t h e  S a b a s i g i .  I may s a y  t h a t  no ev idence  t endered  i n  t h e  

c a s e ,  r e a l l y  l e n t  any suppor t  t o  t h e  A . D . C . ' s  t h e o r y  i n  t h i s  

r ega rd .  



Yaruwo Bagin, a  D a d a l i b i  v i l l a g e r ,  s t a t e d  t h a t  in -  

h i s  v i l l a g e  t h e  p r a c t i c e  was t h a t  "sometimes t h e y  e a t ,  some- 

t i m e s  t h e y  bury ( b o d i e s ) . "  ItBodies from t h e  v i l l a g e  t h e y  

bury ,  bod ies  from o t h e r  v i l l a g e s  t h e y  e a t .  It does n o t  mean 

any th ing ,  b u t  t h e y  want t o  e a t . "  When a  D a d a l i b i  man d i e s  

i n  a n o t h e r  v i l l a g e ,  t h e  peop le  o f  t h a t  v i l l a g e  w i l l  e a t  him. 

D a d a l i b i  v i l l a g e r s  a r e  n o t  happy when o t h e r  v i l l a g e r s  e a t  

D a d a l i b i  men." To de fence  c o u n s e l ' s  perhaps  ill chosen 

q u e s t i o n  i n  c rossexamina t ion ,  "When t h e s e  peop le  a t e  Sumagi, 

d i d  you t h i n k  t h e y  were doing any th ing  unusua l " ,  he  r e p l i e d  

"Not a  good t h i n g . "  He was o f  c o u r s e  by then  aware t h a t  t h e  

A d m i n i s t r a t i o n  frowned on t h e  p r a c t i c e ,  and hence t h i s  Cour t  

c a s e ,  i n  which he  was g i v i n g  ev idence ,  r e s u l t e d .  

Gerwari Tubiam o f  Yulab i ,  e x p l a i n e d  t h a t  i n  Yulabi  

"when a  man d i e s  o r  t h e y  B i l l - h i m ,  t h e y  g i v e  t h e  body t o  t h e  

o t h e r  v i l l a g e  t o  e a t , "  Asked, " I f  a  man d i e s  i n  a n o t h e r .  

v i l l a g e ,  does t h a t  v i l l a g e  g i v e  t h e  body t o  you t o  e a t ? " ,  he 

answered "Yes." 

The a c t u a l  k i l l e r ,  whom I had committed t o  imprison- 

ment w i t h  hard l a b o u r  t h e  p r e v i o u s  day ,  was t h e n  c a l l e d ,  and 

s a i d  t h a t  i f  a  D a d a l i b i  man a t e  a D a d a l i b i  body it would n o t  

be good. If a n o t h e r  v i l l a g e  a t e  a  D a d a l i b i  body, t h e  Dada- 

l i b i  would n o t  be happy. I was n o t  s u r p r i s e d  t o  f i n d  him 

answer t o  me, t h e  Judge who had sen tenced  h i m , - t o  t h e  e f f e c t  

t h a t  a l s o  i f  a  Dada l ib i  man a t e  a  S a b a s i g i  man, t h e  D a d a l i b i  

men would be unhappy. 

For t h e  d e f e n c e ,  ev idence  was g iven by M r .  Ebia 
Olewale,  M.H.A. and M r .  E r i c  David Wren. Mr. Olewale,  a 
fo rmer  secondary  schoo l  t e a c h e r ,  and f o r  some y e a r s  t h e  

member i n  t h e  House o f  Assembly f o r  t h e  South Fly, '  and who 

has  t r a v e l l e d  t h e  wor ld ,  informed t h e  Cour t  t h a t  among h i s  

p e o p l e ,  t h e  Bine of t h e  c o a s t  r e g i o n ,  headhunt ing  had been 

r i f e  s i x t y  y e a r s  ago. From h i s  e l d e r s  he  under s tood  t h e  
heads  o f  enemies were u s u a l l y  e a t e n  s o  t h a t  t h e  courage o r  

b r a v e r y  of t h e  man e a t e n  might  be subsumed. H i s  v i l l a g e  i s  
280 m i l e s  from Nomad and he  has  no s p e c i a l  knowledge of 

Gabusi and Biami peop le ,  b u t  though t  t h a t  the5.r customswould 

be s i m i l a r  t o  h i s  p e o p l e ' s ,  b e f o r e  t h e  coming o f  t h e  

Europeans. 

M r .  Wren has  been w i t h  t h e  Department of D i s t r i c t  

Admin i s t r a t ion  s i n c e  1946. I n  1953 he  d i d  two extended 

p a t r o l s  from Lake L<utubu t o  an a r e a  wes t  o f  O s a r i  - apparent-  

l y  a d j o i n i n g  t h a t  of t h e  peop le  under  c o n s i d e r a t i o n .  H i s  ex- 

p e r i e n c e  j.ndic;ted t h a t  t h e  Gabusi would have s i m i l a r  customs 



t o  t h o s e  o f  t h e  peop les  he p a t r o l l e d .  Cannibal ism was p rac -  

t i s e d  throughout  the..area he  p a t r o l l e d ,  p a r t i c u l a r l y  was it 
a s s o c i a t e d  w i t h  sago-ea te r s .  I n  some a r e a s ,  p a t r o l  o f f i c e r s  

would t r a v e l  through and no t  ban o r  o f f e r  any comment on 

what t h e  peop le  were doing i n  t h i s  r ega rd .  H i s  expe r i ence  

i n d i c a t e d  t h a t  t h e  peop le  themselves  drew a  c l e a r  d i s t i n c t i o n  

between t h e  k i l l e r s  and t h o s e  who r e c e i v e  p o r t i o n  o f  t h e  

d e c e a s e d ' s  f l e s h .  They f e l t  q u i t e  b lameless  u n l e s s  t h e y  

were t h e  a c t u a l  k i l l e r s  o r  t h e  p e r s o n s  who caused t h e  k i l l i n g .  

There was no shame o r  abhorrence  a t  e a t i n g  human f l e sh . . .  

There was some evidence  cann iba l i sm was t h e n  s p r e a d i n g  - a l s o  

i n  s e v e r a l  Sepik  a r e a s .  A f t e r  a  k i l l i n g  t h e  body would be 

d i s t r i b u t e d  among r e l a t i v e s  and f r i e n d s .  I t  was t h e  excep- 

t i o n  r a t h e r  than  t h e  r u l e  - v e r y  d e f i n i t e l y .  He was aware 

o f  some p r a c t i c e s  i n  t h e  Highlands where a  man's r e l a t i v e s  

a t e  h i s  body a s  a  r e v e r e n c e  o r  r i t u a l .  He knew of  no 

i n s t a n c e  where a  body o f  one c l a n  was e a t e n  by a n o t h e r  f o r  

purposes  o f  showing d e r i s i o n  o r  contempt,  among any peop les .  

( I  unders tood h i s  remark i n  t h i s  r e g a r d  t o  be conf incd  t o  

t h e  p e o p l e s  whom he had p a t r o l l e d . )  

I may s a y  I was v e r y  impressed  w i t h  t h e  w a y . t h i s  

v e r y  exper i enced  o f f i c e r ,  M r .  Wren, gave h i s  ev idence ,  and 1 

f e e l  t h a t  c o n s i d e r a b l e  weight  may be  g iven t o  it. It i s  un- 

f o r t u n a t e  t h a t  no a n t h r o p o l o g i c a l  work appea r s  t o  have been 

done among t h e  Gabusi o r  Riami peop le  which would a l l o w  me 

t o  be  more p r e c i s e  i n  my f i n d i n g s  on t h i s  a s p e c t .  

On a  f u l l  c o n s i d e r a t i o n  of t h e  ev idence  I have come 

t o  t h e  conc lus ion  t h a t  t h e  conduct  o f  t h e  Yulab i  v i l l a g e r s  ... 

and o f  t h e  man from D a d a l i b i ,  i n . e a t i n g  t h e  body o f  t h e  de- 

ceased  S a b a s i g i  v i l l a g e r ,  i n  a l l  t h e  c i r cums tances  of t h e  

c a s e j  was n e i t h e r  improper nor  i n d e c e n t  behav iour  on t h e i r  

p a r t ,  be ing  normal and r e a s o n a b l e  behav iour  f o r  them a s  most 

p r i m i t i v e  v i l l a g e r s  1 i v i n g . i n  t h e  Gabusi a r e a  o f  t h e  Nomad 

Sub D i s t r i c t  i n  e a r l y  1971,  i n  t h e  l i m i t e d  c o n d i t i o n  of 

p a c i f i c a t i o n  and a d m i n i s t r a t i o n  t o  which t h a t  a r e a  had then  
been reduced,  

I would t h e r e f o r e  on t h i s  ground a l s o  hold  t h a t  no 

o f f e n c e  had been e s t a b l i s h e d  a g a i n s t  any o f  t h e  accused on 

e i t h e r  o f  t h e  cha rges  l e v i e d  a g a i n s t  each  o f  them, 

L e s t  t h i s  my judgment g i v e  r i s e  t o  t h e  s u s p i c i o n  

t h a t  I myself may e n t e r t a i n  Andronican long ings  o r  do no t  

ho ld  a  p r o p e r  d r e a d  of and repugnancy f o r  such p r a c t i c e s ,  

and t h e r e f o r e  should  be s u s p e c t  of t h e  A e d i l e s  and c e n s o r s ;  

I t h i n k  I should  s a y  t h a t  i n  t h e  f o r t i e s  it was many t imes  



my d u t y  ( a s  t h a t  of many o t h e r s ) ,  t o  t r u d g e  s o l i t a r i l y  

through t h e  New Guinean j u n g l e s ,  t h e n  t h e  haunt  of  l u r k i n g  

famished enemy. Some of  t h e s e  men were t h e n  though t ,  on 

s t r o n g  c a r n a l  evidence ,  t o  be i n d u l g i n g  i n  cannibal i sm.  A 
member of  my f a m i l y  was a s  a  ( l i v i n g )  baby bespoken by, 

( b u t  r e f u s e d  t o ) ,  t h e  s a i d  enemy t o  supplement t h e i r  meagre' 

d i e t .  With r e s p e c t ,  I shared ,  and s h a r e ,  t h e  d i s t a s t e  of  
t h e  Dada l ib i  people  f o r  cannibal i sm being in t roduced  in to - . .  

my o r  my f a m i l y ' s  obsequies  ..., I t a k e  l e a v e  of t h i s  hor- 

r i f i c  s u b j e c t  by a c q u i t t i n g  t h e  accused of  a l l  cha rges  l a i d  

a g a i n s t  him, I sympathise w i t h  t h e  d i f f i c u l t i e s  of  t h e  

A d m i n i s t r a t i o n ' s  f i e l d  o f f i c e r s  i m e f f e c t i n g  t h e i r  l a u d a b l e  

d e s i r e  o f  p u t t i n g  down cannibal i sm,  wi thou t  s a t i s f a c t o r y  

l e g i s l a t i v e  backing. 

S o l i c i t o r  f o r  t h e  Crown : P. J. Clay ,  Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused : W. A. L a l o r ,  P u b l i c  S o l i c i t o r  


