
&9- 0 
IN THE SUPREME COURT 

I 
CORAlllI WILLIRIlIS , J . or TH( TERRITORY or 

rriday, 
PAPUA AND NEW CUINEA 13th August,1971 . 

U TOmARUm v. JIm NAPPAI 
--------~--------

The .ppell.nt, Albert Tolulau Tomarum, 
•• , on 27th April, 1971 , cherged berora the 

loc.l Court et K.vieng, .ith an orrence .geln.t 
Sec. 70(1)(.) or the Police orrence. Ordinance 
1925-1966 1n that on 2eth April, 1971 he •••• 

c 

1 

• dj.cent to • d.elling house or 
r penon to .It one, rrank Canon.. He 

cted .nd sentanced to i.prison.ent 
three .onths. 

aefon this court the eppellant ... k. 
he conviction b. queshed on tha ground 

e evidence and the .eight of 
rn.tively, it i. seid th.t the 

tlY excessive . 

hO evidence g~ven berore the Local Court 
art or the ch.rge consisted aolely or the 

one _aria PU8. Her evidence doe. 
e a cla.r account or the evente ~lch 
a to tha charge. It al.o contelne •• tter 

la •• being h •• r •• y. 

orranc. 
on 2Uh Ap 

•• ll.g.d to h.v. b.en 
1. 1971 (. S.turday). 

vldenc •• t.t.d th.t .h •••• 
renk Car.on, that .h. kn •• 

• h. r .... b.r.d 24th April, 
want on to r.l.t •• conv.r •• -

th the app.llant .t the C.r.on 
.pp.ar. th.t the 

• 
• golnl ••• , and that the 
the .1tn.... Ih ••• , • 

d In'..... the 



121! 
"Jbert 
Tokulau 

oaa.uCl 
v. 

2. 
to Saturday 24th April, 1971. 

Tha witneas then went on to relate that 
hon Saturday (presumably 24th April, 1971)at about 
2 p.m. tho defendant went up and atood on the main 
road and called ma out. I went up to h i~~. She 

a ,J. then related a conversation with the appellant the 
.ubstance of which was that the appellant again 

atat.d his d.sire to callan her and that she again 
nformed hi. that ah. did not want him to come 

'becaus. its not allowed for anyone to enter our pre­
i.esu

• cespite this lack of encouragoment the 
conversatlon concluded , according to the witness 
a& rollo~8:-

"He then later 
ill be hero' . 

at about 7 p.m 
our house . I 
are 

said 'at about 7 p.m. 1 
later the defendant said 
or ~ p.m. 1 will come to 

did not answer him any 

It appears that the evants which culminated 
1n tha laYing of tha charge took place early on the 
Saturday nigh 

a. '0110.u-
The evidence given by maria Pum was 

u 

d 

LAt about ,1 .30 p •••• y ~1.sas callad ee. 
I •• nt up but I did not know that tha 
da'.ndant ••• th.r •• lra.dy. .i •••• 
g.v •••• d •• th rat .nd •• ked .a to bring 
it. I took tha rat and .ent out to bury 
h. r.t. I did not know th.t tha 

de'.ndant ••• th.re .lraady. John.y 
brothar-ln-l ••••• tha da'andant alraady, 
h. than .ant and hid hl •• al' at tha back 
0' the hou.e, thinking that tha d.'endant 
.a tryin9 to .taal .o.athing. John ••• ju~ 

901n9 to .top .a 'roe digging whan tha 
d.'.ndant •••• alking to.ard •• a. Ha got 
aurprl.ad whan ha .a. John ha than ran 
•• ay. John 'laahad torch at hlM. I 

han .a. tha.. John told tha da'end.nt 
to 90 with hi. to .aa Mr. Car.on. The 
da'andant than latar ran away.1 

thl 

.hould be obaervad that a larga 
vidanca conc.rna tha observations 

or h.r brothar-in-l •• John. Aa 
.ttar. or ha.ra.y ao rar •• .ha 
d ahould h.va baan a~cludad. 
hat 'arla a •• tha eppallant when 

about to tak. plaia, .. 
the propoa- p. 



3 • 

• llant. that thor. wao no eVidonce or .ufficient 

lbl. ovidonco that tho appellant was "adjacent" to the 

n 

of ~r. Car.on within tho moaning of Sec. 
tho PolLee Orranca. Ordinanca. 

nf.ronca .ay. I think, be drawn that the place 

he app.llant when about to bury tho rat aua .a 

I 

n tho viCinity of the dwelling hou.o or mr. 
vat, baarlng 1n .ind that tho fact that the 

djaconta to the dwelling hou.o wa. an essentia 
pla1nant to prove in tho prosocution of 0 

.0 •.• to •• that the admlsSlble ovidence 
of th. roquirod standord. 

a .llant 

on ••• r a 

urlhor ObjeCtlon to the convictlon 
concluslon of the eVldenco in chisf 

ero •• ·.ox .. lnod her. Tho following 

ar n hor dcposition:-

dent Cro .. ·ho 
od you on Saturday afternoon. if 

O.K • for •• to co •• over to your house. did 

• av .akuku' 
• . ••• I .ald .akuku which nothing and whan t 

aid it. I •• ent not to ca.o over to my hou.e." 

d for tho appallant that 1n his languogo 

a, bo int.rpreted so as to connote an 
• conc.dad by Counsal for tho respondent 
b. con.truod a. an ofr-hand invitation 
au .ent to yOU can:l • It thus oppoors that 

an .aria and tho appellant on tho 

u.ad an axpros.1an .hich may wall 
to think that. d •• pite the lady'S 
oaad vi.it would not ba unw.leome. 

or. dilclo1od that. i' thl 
-adJacant' to tha 

har. ,Dr the 
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~ -- "onzJ.!!. (l) lind !l.ki-NorLv. ThaekerDl (2». 
etmDnts in Vlctoria and ~ueens lond 

Udlclal conslderatlon (sao ~~sman~ • 

0, 

o 

• v ____ III.~!'!1.o.1Jto..!!!.. .O.XJI.D.t,tC We!!!!.8..ta.9..mJ 

rte_.S!.a..c.~. (4). It is plain thllt the 

havlour that may. becllusc of an 
rlght, give rlSO morely to D e lvil 

o .akc punishable conduct that is 

o or 1n rurthDranco or 80.0 cri.inal purpose , or 

a 

ts vlolDtlng rueogni8ad atandards of 
and dacor~ lind the accepted usagos of 

to put occupants in fe.r or 
.d to II bro.ch Df tho peace. 

danco .dduced in the Loc.l Court it does 
t the court could roason.bl, h.ve concluded 

ct or tho app.llant .a. such a. to bo .ithin 
tout .bova. In con.equanco he 

baan conVicted. 

• 
o t 

a 
rt 

did 

.,. .. ""U 

c 

• 

h 

r to ch 1 ahould advert. 

" 
1'0 •• tho loarned 

he Local Court. Tho 
ropol'lI 

o. givon on oath by UARIA PUM 
cia' •• that ahe invitod him to go 

onl ev1donca. 

cro •• - .... ln.tion. the 

on qu •• tion only conc.rninl the 

d the .Uno •• ' 
h.t the •• id derendant 

on to the p 
ntanUon 0 
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" 'I 

to 

ndont 01 

no ttll ng 

nant. 

5, 

ted to stay silont by s~ying 

Iso to soy'. 

era 

hod ono othor witness loft, but the 
to co11 tho other witness on tho ground 

ndent did not arguo the case durIng the 
ti.o for the dofondont-, 

t 

t a loss to understand tho courao 
It does appear, ttollever, that tho 

kod one quustion only in cros&-

as conatruod by tho loglatrato os an 
appollant whoreupon the Magiatrots h 

TO. oddUClng furthor OVidonco, 
llont. billtod his crGas"o)(olllinotion 

havo possibly b~on construod 

The prop~r coura8 for tho 
a. to henr all the ovidonce which 

to adduco fordin~ to tho dufondant 

n. ~h. co_plein.nt'. 

widencD ror the eo-pleinent wal 

hen for t dent to give .videnc. if 

did conlider wh.ther in vie. or tho f .. erks 
n the .001.tr.t.'. r.port I Iho~ld .end the ceso 

•• it eppe.r. thwre .el rurthor 
labl. to the ca-pl.inen. which tt •••• precluded 

lut .r. Pr.tt ~ app .. red ror the 
(end. I think, wery properly 10) thet 

hAt I .hOuld concludo that the conviction 
• Crown would not .ook a ro··hooring 

ppollent .orvod D substontiel 
bororO b~lng roloosad on boil. 

Ch I ko therofor s t.ttat tho 


