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R e s p o n d e n t .  

I n  r e  Morobe G o l d f i e l d s  

T h i s  i s  a n a p p e a l  a g a i n s t  a f i n a l  o r d e r  made by t h e  

Land T i t l e s  Commiss ion  on  7 t h  O c t o b e r ,  1 9 6 8 ,  c o n c e r n i n g  

l a n d  i n  t h e  v i c i n i t y  o f  Wau. By t h a t  o r d e r  i t  was 

d e c l a r e d ;  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  t h e  New G u i n e a  

L a n d T i t l e s  R e s t o r a t i o n  O r d i n a n c e  1951-1966,  t h a t  t h e  

abovenamed  r e s p o n d e n t  was t h e  a b s o l u t e  o w n e r  o f  a n  a r e a  

o f  a b o u t  6000 h e c t a r e s  o f  l a n d  i n  t h e  Morobe G o l d f i e l d s  

Dis t r ic t  o f  Morobe  a n d  was e n t i t l e d  t o  b e  r e g i s t e r e d  

i n  t h e  R e g i s t e r  Book i n  r e s p e c t  t h e r e o f .  I t  was f u r t h e r  

d e c l a r e d  t h a t  n o  n a t i v e  c u s t o m a r y  r i g h t s  w e r e  r e t a i n e d ,  

o n  t h e  a p p o i n t e d  d a t e ,  by  a n a t i v e  o r  n a t i v e  communi ty  

i n  r e s p e c t  o f  t h e  s a i d  l a n d  o r  any  p a r t  t h e r e o f .  

I n  s h o r t  t h e  c a s e  made by t h e  r e s p o n d e n t  b e f o r e  t h e  

Land T i t l e s  Commiss ion  was t h a t ,  i n  t h e  y e a r  1 9 4 1 ,  i t  
h a d  p u r c h a s e d  t h e  l a n d  i n  q u e s t i o n  f r o m  v a r i o u s  n a t i v e  

o w n e r s  who a r e  a p p e l l a n t s  i n  t h i s  a p p e a l .  T h e  Commiss ion  

u p h e l d  t h i s  c l a i m i  The  d e c i s i o n  o f  t h e  Commiss ion  i s  

c h a l l e n g e d  o n  a number o f  g r o u n d s .  The  main  g r o u n d s  

may, I t h i n k ,  b e  s h o r t l y  s t a t e d  a s  fo l lows , : -  

( 1 )  T h a t  t h e  e v i d e n c e  b e f o r e  t h e  Commiss ion  was 

i n s u f f i c i e n t  t o  e s t a b l i s h  a v a l i d  p u r c h a s e  

o f  t h e  l a n d  by t h e  r e s p o n d e n t  f r o m  t h e  

a p p e l l a n t s .  



1972  - ( 2 )  T h a t ,  upon t h e  e v i d e n c e ,  it c o u l d  n o t  

I n  re p r o p e r l y  h a v e  b e e n  f o u n d  t h a t  t h e  r e s p o n d -  
Morobe e n t  would  h a v e  b e e n  e n t i t l e d  t o  a  c e r t i f i -  
G o l d f i e l d s .  

c a t e  o f  t i t l e  w i t h  r e s p e c t  t o  t h e  l a n d .  

U i l l i a m s ,  
J. T h i s  matter a r o s e  f o r  c o n s i d e r a t i o n  by t h e  Commiss ion  

u n d e r  t h e  p r o v i s i o n s  o f  k h e  New G u i n e a  Land T i t l e s  R e s t -  

o r a t i o n  O r d i n a n c e .  I t  was common g r o u n d  b e t w e e n  c o u n s e l  

f o r  t h e  r e s p e c t i v e  p a r t i e s  t h a t  t h e  m a t t e r  f e l l  f o r  

c o n s i d e r a t i o n  u n d e r  S e c t , 6 7 ( 3 ) .  

As h a s  a l r e a d y  b e e n  s t a t e d ,  t h a  c l a i m  i n  t h i s  c a s e  

i s  f o u n d e d  upon a n  a l l e g e d  p u r c h a s e  o f  t h e  l a n d  f r o m  t h e  

n a t i v e  p e o p l e .  A t  t h e  t i m e  o f  t h e  t r a n s a c t i o n  w i t h  t h e  

n a t i v e  p e o p l e  t h e r e  w e r e  s t a t u t o r y  p r o v i s i o n s  g o v e r n i n g  

t h e  p u r c h a s e  by t h e  R d m i n i s t r a t i o n  o f  l a n d  f rom t h s  

n a t i v e s .  T h e s e  p r o v i s i o n s  w e r e  t o  b e  f o u n d  i n  S e c t s .  

6 ,  8 a n d  9  o f  t h e  Land O r d i n a n c e  1922-1941.  I se t  them 

o u t  h e r e u n d e r : -  

" 6 .  S a v e  a s  h e r e i n a f t e r  p r o v i d e d  a n a t i v e  s h a l l  

h a v e  n o  power  t o  s e l l  l e a s e  o r  d i s p o s e  0.f 

any  l a n d ,  a n d  any c o n t r a c t  o r  a g r e e m e n t  made 

by him s o  t o  do s h a l l  b e  v o i d .  

8. - (1.)  I f  t h e  n a t i v e  o w n e r s  a r e  w i l l i n g  t o  

d i s p o s e  o f  a n y  l a n d  t h e  A d m i n i s t r a t o r  may 

o u t  o f  f u n d s  p r o v i d e d  f o r  t h e  pu rp0s . e  

p u r c h a s e  o r  l ease  it upon s u c h  terms as may 

b e  a g r e e d  upon b e t w e e n  h i m a n d  t h e  o w n e r s .  

( 2 . ) . N o  p u r c h a s e  o r  l e a s e  o f  any  l a n d  s h a l l  

b e  made by t h e  A d m i n i s t r a t o r  u n t i l  h e  i s  

s a t i s f i e d  a f t e r  r e a s o n a b l e  i n q u i r y  t h a t  t h e  

l a n d  i s  n o t  r e q u i r e d  o r  l i k e l y  t o  b e  

r e q u i r e d  by t h e  o w n e r s .  

9 ,  L e a s e s  a n d  p u r c h a s e s  o f  l a n d  by t h e  

A d m i n i s t r a t i o n  f r o m  n a t i v e s  s h a l l  b e  

a u t h e n t i c a t e d  by s u c h  i n s t r u m e n t s  a n d  i n  

s u c h  manner  a s  may h e  p r e s c r i b e d ,  a n d  u n t i l  

s o  p r e s c r i b e d  t h e  p r a c t i c e  p r e s c r i b e d  b y .  

t h e  F i r s t  S c h e d u l e  t o  t h i s  O r d i n a n c e  s h a l l  

b e  f o l l o w e d . "  



I n  e f f e c t  t h e r e f o r e  t h e  A d m i n i s t r a t i o n  was a u t h o r i s e d  t o  

p u r c h a s e  l a n d  f r o m  w i l l i n g  n a t i v e  o w n e r s  a f t e r  t h e  A d m i n i s t r a t o r ,  

f o l l o w i n g  r e a s o n a b l e  i n q u i r y ,  was s a t i s f i e d  t h a t  t h e  l a n d  was n o t  

r e q u i r e d ,  o r  l i k e l y  t o  b e  r e q u i r e d ,  by t h e  o w n e r s .  I t  was t h e n  

n e c e s s a r y  t h a t  any  p u r c h a s e  o f  l a n d  by t h e  A d m i n i s t r a t i o n  f r o m  

t h e  n a t i v e  o w n e r s  b e  a u t h e n t i c a t e d  by s u c h  i n s t r u m e n t s  a n d  s u c h  

manner  as was p r e s c r i b e d  a n d ,  u n t i l  s o  p r e s c r i b e d ,  t h e  p r a c t i c e  

p r e s c r i b e d  by t h e  F i r s t  S c h e d u l e  t o  t h e  O r d i n a n c e  was t o  b e  

f o l l o w e d .  

I t  a p p e a r s  t h a t ,  a t  r e l e v a n t  t i n e s ,  Reg.28 o f  t h e  L a n d s  

R e g u l a t i o n s  ( t o  b e  f o u n d  i n  Vo l .111  o f  t h e  Laws o f  t h e  T e r r i t o r y  

o f  New G u i n e a  1921-1945 a t  p . 2 6 8 7 )  was i n  f o r c e .  T h a t  r e g u l a t i o n  

p r o v i d e d  t h a t  t h e  c e r t i f i c a t e  o f  t r a n s f e r  f r o m  a  n a t i v e  t o  t h e  

A d m i n i s t r a t i o n  s h a l l  b e  i n  a c c o r d a n c e  w i t h  Form " S " .  By Reg .30  

i t  was p r o v i d e d  t h a t  s t r i c t  c o m p l i a n c e  w i t h  t h o  f o r m s  u n d e r  t h e  

r e g u l a t i o n s  was n o t  r e q u i r e d  and  t h a t  s u b s t a n t i a l  c o m p l i a n c e  was 

s u f f i c i e n t .  

I t  was t h u s  n e c e s s a r y ,  i n  o r d e r  t o  comply  w i t h  S e c t . 5  o f  

t h e  Land O r d i n a n c e ,  t h a t  t h e  p u r c h a s e  o f  l a n d  s a i d  i n  t h i s  c a s e  

t o  h a v e  b e e n  made f r o m  t h e  n a t i v e  o w n e r s  b e  a u t h e n t i c a t e d  by on 

i n s t r u m e n t  i n  Form "S" o r  s u b s t a n t i a l l y  i n  a c c o r d a n c e  w i t h  t h a t  

f o r m .  The f o r m  and  manner  o f  t h e  a u t h e n t i c a t i o n  h a v i n g  been  

p r e s c r i b e d  by  t h e  r e g u l a t i o n s ,  t h e  p r a c t i c e  p r e s c r i b e d  by t h e  

F i r s t  S c h e d u l e  t o  t h e  O r d i n a n c e  was no  l o ~ g e r  a p p l i c a b l e .  

I t u r n  now t o  S e c t . 4 2 ( 2 )  o f  t h e  Landc  R e g i s t r a t i o n  O r d i n a n c e  

w h i c h ,  w i t h  o t h e r  s e c t i o n s  o f  t h a t  O r d i n a r . c e ,  was r e p e a l e d  by 

S e c t .  6 7 ( 1 )  o f  t h e  New G u i n e a  Land T i t l e s  R e s t o r a t i o n  O r d i n a n c e  

1 9 5 1 .  I t  would  h a v f  b e e n  n e c e s s a r y ,  i n  o r d e r  t o  o b t a i n  a  

C e r t i f i c a t e  o f  T i t l e  i n  t h e  name o f  t h e  A d m i n i s t r a t i o n  w i t h  

r e s p e c t  t o  t h e  l a n d  s a i d  t o  h a v e  b e e n  p u r c h a s e d  f r o m  t h e  n a t i v e  

o w n e r s  i n  t h i s  c a s e ,  f o r  t h e  r e q u i r e m e n t s  o f  S e c t . 4 2 ( 2 )  t o  h a u c  

b e e n  m e t .  

T h a t  s e c t i o n  p r o v i d e d ,  i n t e r  a l i a ,  t h a t ,  w h e r e  l a n d  was 

a c q u i r e d  by t h e  A d m i n i s t r a t i o n  u n d e r  t h e  p r o v i s i o n s  o f  any  

O r d i n a n c e  o r  law, t h e  R e g i s t r a r  o f  T i t l e s ,  upon p r o d u c t i o n  o f  

s u c h  e v i d e n c e  o f  t i t l e  as h e  deemed s u f f i c i e n t  o r  as  may b e  

p r e s c r i b e d  by a n y  O r d i n a n c e ,  a c c o m p a n i e d  by a p r o p e r  p l a n  a n d  

d e s c r i p t i o n  o f  t h e  l a n d  s h o u l d  b r i n g  t h e  Land u n d e r  t h e  

O r d i n a n c e  by r e g i s t e r i n g ,  i n  t h e  m a n n e r  p r o v i d e d  by t h e  O r d i n a n c e ,  

a C e r t i f i c a t e  o f  T i t l e  i n  t h e  name o f  t h e  A d m i n i s t r a t i o n .  



I n  my v iew an i n s t r u m e n t  o f  t r a n s f e r  i n  a c c o r d a n c e  w i t h  

Form "S" o r  s u b s t a n t i a l l y  i n  a c c o ~ d a n c e  w i t h  t h a t  fo rm was 

e v i d e n c e  o f  t i t l e  a s  "may b e  p r e s c r i b e d  by a n y  Ord inanco1I  w i t h i n  

t h e  m e a n i n g  o f  S e c t . 4 2 ( 2 )  o f  t h e  L a n d s  R e g i s t r a t i o n  O r d i n a n c e .  

S e c t . 9  o f  t h e  Lands  O r d i n a n c e  !was m a n d a t o r y  i n  i t s  t e r m s  a n d  

p r e s c r i b e d  t h e  f o r m  a n d  manner  o f  a u t h e n t i c a t i o n  o f  a  p u r c h a s e  

by t h e , A d m i n i s t r a t i o n  f r o m  n a t i v e  o w n e r s .  I n  my o p i n i o n  t h e  

R e g i s t r a r  o f  T i t l e s ,  c o u l d  n o t ,  i n  t h e  p r o p e r  e x e r c i s e  of h i s  

f u n c t i o n  u n d e r  S e c t . 4 2 ( 2 )  h a v e  a c c e p t e d ,  a s  e v i d e n c e  o f  t i t l e  

i n  t h e  A d m i n i s t r a t i o n ,  a n y t h i n g  l e s s  t h a n  an i n s t r u m e n t  o f  

t r a n s f e r  i n  a c c o r d a n c e  w i t h  Form " S "  o r  s u b s t a n t i a l l y  i n  a c c o r d -  

a n c e  w i t h  t h a t  f o r m .  

I p a s s  now t o  a c o n s i d e r a t i o n  o f  t h e  e v i d e n c e  w h i c h  was 

b e f o r e  t h e  Commiss ion .  I t  a p p e a r s  t h a t  m o s t  o f  t h e  r e l e v a n t  

p a p e r s  h a d  b e e n  l o s t  o r  d e s t r c y e d  s o  t h z t  t h o s e  who g a v e  e v i d e n c e  

b e f o r e  t h e  Commiss ion  d i d  s o  v e r y  l a r g e l y  f r o m  t h e i r  r e c o l l e c t -  

i o n s  o f  e v e n t s  which  o c c u r r e d  some 27  y e a r s  b e f o r e .  I n  t h e s e  

c i r c u m s t a n c e s  it i s  n o t  s u r p r i s i n g  t h a t  t h e  e v i d e n c e  was o f t e n  

v a g u e  a n d  c o n t r a d i c t o r y .  The  c a s e  f o r  t h e  c l a i m a n t  was t h a t ,  

i n  - t h e  y e k r  1 9 4 1 ,  t h e  l a n d  i n  r g e s t i o n  h a d  b e e n  p u r c h a s e d  f r o m  

n a t i v e  o w n e r s .  Q u e s t i o n s  a r i s e  a s  t o  t h e  b o u n d a r i e s  o f  t h e  l a n d  

a n d  t h e  c o n s i d e r a t i o n  s a i d  t o  h a v e  b e e n  p a i d  f o r  i t .  W i t h o u t  

c a n v a s s i n g  t h e  e v i d e n c e  i n  d e t a i l  I  t h i n k  i t  i s  s u f f i c i e n t ,  f o r  

p r e s e n t  p u r p o s e s  t o  s a y  t h a t  i t  e m e r g e d  f r o m  t h e  e v i d e n c e  t h a t  

some t r a n s a c t i o n  h a d  b e e n  e n t e r e d  i n t o  i n v o l v i n g  t h e  p u r c h a s e  o f  

a t  l e a s t  some p a r t  o f  t h e  l a n d  u i t h  w h i c h  t h i s  a p p e a l  i s  c o n c e r n e d  

a n d  t h a t  a  c o n s i d e r a t i o n  o f  a t  l e a s t  f.103 was i n v o l v e d  and t h a t  

some,  i f  n o t  a l l ,  o f  t h e  c o n s i d e r a t i o n  c o n s i s t e d  o f  War S a v i n g s  

C e r t i f i c a t e s  i s s u e d  .to t h e  n a t i v e  o w n e r s .  I t  was c l a i m e d  by  c o u n s e l  

f o r  t h e  a p p e l l a n t  t h a t ,  upon t h e  e v i d e n c e ,  t h e r e  was much un- 

c e r t a i n t y  i n  t h e  m i n d s  o f  t h e  n a t i v e  p e o p l e  a n d  t h a t  i t  c o u l d  

n o t  b e  s a i d  t h a t  t h e r e  was any r e a l  c o n s e n s u s  b e t w e e n  t h e  p a r t i e s .  

However,  i n  t h e  l i g h t  o f  t h e  v i e w s  I s h s l l  l a t e r  e x p r e s s ,  I do 

n o t  f i n d  i t  n e c e s s a r y  t o  p u r s u e  t h i s  a s p e c t  o f  t h e  m a t t e r . .  

I p r o p o s e  now t o  c o n s i d e r  t h e  e v i d a n c e  b e f o r e  t h e  Commiss ion  

r e l a t i n g  t o  t h e  e x e c t u i o n  o f  any documen t  wh ich  may h a v e  

e v i d e n c e d  t h e  t r a n s a c t i o n  r e l a t i n g  t o  t h e  l a n d .  

On t h e  e v i d e n c e  o i  Mr, N i a l l  some d o c u m e n t s  w e r e  e x e c u t e d  

a t  t h e  t i m e  o f  t h e  t r a n s a c t i o n s ,  T h e s e  d o c u m e n t s  w e r e  n o t  i n  

e v i d e n c e  b e f o r e  t h e  Land T i t l e s  Commiss ion .  Mr. N i a l l ,  when 



asked what happened t o  t h e  documents a f t e r  they  had been s igned,  

s t a t e d  t h a t  he c o u l d  n o t  remember whether he sen t  them back t o  

t h e  D i s t r i c t  O f f i c e r  a t  Salamau o r  d i r e c t  t o  t h e  Lands Depart -  

ment, There i s  no ev idence as t o  what happened t o  them a f t e r  

t hey  l e f t  M r .  N i a l l ' s  hands. 

As t o  t h e  form o f  t h e  documents M r .  N i a l l  was asked if 

he had seen t h e  documents i n  connec t i on  w i t h  t h e  t r a n s a c t i o n .  

The f o l l o w i n g  quest ions  and answers appear a t  p.95 of t h e  

t r a n s c r i p t : -  

"4 .  D i d  you see a l l  t h e  documents? 

A.  A l l  t h e  documents were he re  - I t h i n k  M r .  Fox g o t  them 

and brought  them t o  me o r  handed them t o  t h e  C le rk .  

4 .  Was t h e r e  a c e r t i f i c a t e  o f  a l i e n a b i l i t y  ( s i c  a l i e n a t e d  

a b i l i t y ) ?  

A .  We never  g o t  them i n  those  days. 

4. Were t h e  documents f rom t h e  Lands Branch? 

A.  I t h i n k  they  came f rom t h e  Lands Branch. 

T h i s  fo rm "S" purchase  document can you remember 

whether i t  was amended as f a r  as t h e  - was i t  i n  

t h e  o r d i n a r y  fo rm a t tached  t o  t h e  Ordinance? 

T h i s  b i g  double sheet  - such as t h e  one i n  use now - 
T r a n s f e r  o f  Land by t h e  N a t i v e s  t o  t h e  A d m i n i s t r a t i o n .  

I presume t h i s  i s  t h e  double sheet  a t t a c h e d  t o  t h e  

Ordinance. Do you remember whether t h e  s ta tement  

t h a t  t h e  boundar ies  had been walked had been c rossed 

o u t  and i n i t i a l l e d ?  

I t  would have been - I c a n ' t  remember b u t  you d i d n ' t  

s i g n  them u n l e s s  you had walked around them. 

Do you know who s igned  t h i s  document? 

I would have s igned  i t .  

B u t  who would have s igned  on b e h a l f  o f  t h e  vendors? 

The L u l u a i  would have, f o r  one. The normal  t h i n g  was 

you a t t a h c e d  a sheet  o f  paper w i t h  t h e i r  names and 

they  p u t  a c ross .  , 
Would these p e o p l e  who g o t  t h e  c e r t i f i c a t e s ,  would a l l  

o f  them have s igned  i t ?  

Yes." 
I 



L a t e r  a t  p .84  o f  t h e  t r a n s c r i p t  t h e  f o l l o w i n g  a p p e a r s : -  

"9.  T h i s  t r a n s f e r  document  d i d  you  r e c e i v e  t h e  m a r k s  o f  

e v e r y o n e  o f  t h e s e  p e o p l e ?  

A .  I t h i n k  I d i d ,  I t  would  b e  a  c r o s s  b e c a u s e  t h e y  w e r e  

a f r a i d  o f  p u t t i n g  t h e i r  thumb p r i n t  b e c a u s e  t h e y  p u t  

t h e i r  thumb p r i n t  on a  c o n t r a c t  o f  l a b o u r  b u t  t h e y  

h e l d  t h e  pen  i n  f r o n t  o f  t h e  k i a p  - t h e y  t h o u g h t  t h a t  

was d i f f e r e n t . "  

N i n g a  Yamong a l s o  g a v e  e v i d e n c e  c o n c e r n i n g  . t h e  e x e c u t i o n  

o f  documen t s .  A t  p . 7 3  o f  t h e  t r a n s c r i p t  t h e  f o l l o w i n g  a p p e a r s : -  

"4. Did  you  h e a r  y e s t e r d a y  Mr. N i a l l  s a y  t h a t  h e  h a d  a 

b i g  s h e e t  o f  p a p e r  a n d  e v e r y b o d y  p u t  t h e i r  m a r k s  on  

i t  w i t h  a p e n ?  

A .  I f  I saw t h e  p a p e r  I would  b e  a b l e  t o  d i s c u s s  i t  w i t h  

you b u t  w i t h  no  p a p e r  o r  no  m a r k s  I c a n ' t  t e l l  you .  

C o m m i s s i o n e r :  T h e  r e a s o n  we a r e  h o l d i n g  t h i s  C o u r t  i s  

b e c a u s e  a l l  t h e  p a p e r s  w e r e  d e s t r o y e d ,  

A .  I d o n ' t  know. T h e r e  w e r e  s m a l l  s l i p s  o f  p a p e r s  g i v e n  

t o  u s  a n d  p u t  i n  t h e  b a n k .  I d i d n ' t  mark a n y  p a p e r s . "  

T h e  e v i d e n c e  I h a v e  s e t  o u t  a b o v e  i s ,  I t h i n k ,  t h e  p r i n c i p a l  

e v i d e n c e  r e l a t i n g  t o  t h e  d o c u m e n t s  e v i d e n c i n g  t h e  t r a n s a c t i o n .  

The  p r e s c r i b e d  fo rm o f  t r a n s f e r  (Form " S " )  i s  i n  t h r e e  p a r t s .  

T h e  f i r s t  p a r t  t a k e s  t h e  f o r m  i h n  acknowledgmen t  o f  s a l e  by 

t h e  v e n d o r  o f  t h e  1 a n d . t h e r e i n  d e s c r i b e d  t o g e t h e r  w i t h  

d e c l a r a t i o n s  t h a t  t h e  v e n d o r  h a s  t h e  f u l l  r i g h t  t o  s e l l  t h e  l a n d  

t o  t h e  e x c l u s i o n  o f  o t h e r s ,  t h a t  t h e  v e n d o r  i n  company w i t h  

A d m i n i s t r a t i o n  o f f i c e r s  h a s  w a l k e d  a r o u n d  t h e  b o u n d a r i e s  o f  t h e  

l a n d ,  t h a t  t h e  c o n s i d e r a t i o n  i s  t h e p r i c e  a s k e d  f o r  t h e  l a n d  and  

i s  a f a i r  p r i c e  a n d  t h a t  t h e  c o n s i d e r a t i o n  h a s  b e e n  p a i d .  The  

s e c o n d  p a r t  c o n s i s t s  o f  a c e r t i f i c a t e  f r o m  t h e  i n t e r p r e t e r  t h a t  

h e  t r u l y  i n t e r p r a t e d  t h e  c o n t e n t s  o f  t h e  f i r s t  p a r t  o f  t h e  f o r m ,  

t h a t  i n  company w i t h  t h e  v e n d o r  a n d  A d m i n i s t r a t i o n  r e p r e s e n t a t -  

i v e  h e  w a l k e d  a r o u n d  t h e  b o u n d a r i e s  o f  t h e  l a n d ,  t h a t  t h e  

b o u n d a r i e s  w e r e  i d e n t i c a l  w i t h  t h o s e  d e s c r i b e d  i n  t h e  f i r s t  

p a r t  o f  t h e  f o r m ,  t h a t  t h e  c o n s i d e r a t i o n  was p a i d  i n  h i s  p r e s e n c e  

a n d  h e  was c e r t a i n  t h a t  t h e  v e n d o r  knew w h a t  h e  was s e l l i n g  a n d  

was s a t i s f i e d  w i t h  t h e  p r i c e .  The t h i r d  p a r t  o f  t h e  f o r m  c o n s i s t s  

o f  a c e r t i f i c a t e  by t h e  A d m i n i s t r a t i o n  r e p r e s e n t a t i v e  t o  t h e  same  

e f f e c t .  



7. 

One m a t t e r  common t o  a l l  p a r t s o f  t h e  f o r m  i s  t h e  c e r t i f i c a t e  

t h a t  t h e  p a r t i e s  w a l k e d  a r o u n d  t h e  b o u n d a r i e s  o f  t h e  l a n d .  T h i s ,  

c l e a r l y ,  upon  t h e  e v i d e n c e ,  was  n o t  d o n e .  On t h e  e v i d e n c e  t h e  

m o s t  t h a t  was d o n e  was t h a t  t h e  b o u n d a r i e s  were i n d i c a t e d  i n  a 

g e n e r a l  way f r o m  t h e  b a c k  o f  t h e  Dis t r ic t  O f f i c e .  A s k e d  w h e t h e r  

t h e  s t a t e m e n t  i n  t h e  f o r m  t h a t  t h e  b o u n d a r i e s  h a d  b e e n  w a l k e d  

was s t r u c k  o u t  Mr. N i a l l  s t a t e d  t h a t  " I t  wou ld  h a v e  b e e n  - I 

d o n ' t  r emember  b u t  y o u  d i d n ' t  s i g n  t h s m  u n l e s s  y o u  h a d  w a l k e d  

a r o u n d  them".  I f  t h i s  p a r t  o f  t h e  f o r m  h a d  b e e n  s t r u c k  o u t  t h e n  

i t  s e e m s  t o  me t o  b e  a m a t e r i a l  d e p a r t u r e  f r o m  t h e  p r e s c r i b e d  

f o r m .  T h e  c e r t i f i c a t e  c o n c e r n i n g  w a l k i n g  t h e  b o u n d a r i e s  a p p e a r s  

i n  e a c h  p a r t  o f  t h e  f o r m  a n d  t h e  r e a s o n  f o r  i t s  p r e s e n c e  i s  o b v i o u s i y  

t o  a v o i d  a n y  u n c e r t a i n t y  i n  t h e  m i n d s  o f  t h e  p a r t i e s ,  p a r t i c u l a r l y  

t h e  n a t i v e  v e n d o r s ,  as t o  t h e  d i m e n s i o n s  o f  t h e  l a n d  t h e  s u b j e c t  

o f  t h e  t r a n s a c t i o n .  I n  t h i s  c a s e  t h e r e  was e v i d e n c e  b e f o r e  t h e  

C o m m i s s i o n  o f  u n c e r t a i n t y  i n  t h e  m i n d s  o f  t h e  n a t i v e  p e o p l e  a s  

t o  t h e  b o u n d a r i e s  o f  t h e  l a n d .  F u r t h e r ,  on  t h i s  a s p e c t  o f  t h e  

matter t h e  f o l l o w i n g  e v i d e n c e  o f  Mr. N i a l l  i s ,  I t h i n k ,  r e l e v a n t : -  

When y o u  w e r e  e x p l a i n i n g  t h e  b o u n d a r i e s  t o  t h e  

p e o p l e  p r e s u m a b l y  i n  t h e  b a c k  y a r d  o r  o n  t h e  

v e r a n d a h  y o u  e x p l a i n e d  t h e m  i n  v e r y  g e n e r a l  terms 

i s  t h a t  c o r r e c t ?  

Yes. 

D i d  y o u  show t h e  p e o p l e  t h e  map? 

No, I d o n ' t  t h i n k  s o .  

I t  w o u l d n ' t  h a v e  made a n y  s e n s e  t o  t h e m ?  

No. 

Would y o u  s a y  t h e n  t h a t  t h e  p e o p l e  o n l y  h a d  a v e r y  

g e n e r a l  i d e a  o f  t h e  b o u n d a r i e s ?  

F a i r l y  g e n e r a l .  I w o u l d  p o i n t  o u t  t h o s e  b o u n d a r i e s  

w o u l d  h a v e  t a k e n  y o u  2 w e e k s  t o  w a l k  

As I h a v e  a l r e a d y  s a i d  t h e  t h i r d  p a r t  o f  t h e  f o r m  c o m p r i s e s  

a  c e r t i f i c a t e  f r o m  t h e  A d m i n i s t r a t i o n  r e p r e s e n t a t i v e  ( i n  t h i s  

case Mr. N i a l l ) .  He was, a m o n g s t  o t h e r  t h i n g s ,  r e q u i r e d  t o  

c e r t i f y  t h a t  " h e  was c e r t a i n  th?+ .  t h e  v e n d o r  when h e  s i g n e d  

t h e  t r a n s f e r  knew w h a t  l a n d  h e  was s e l l i n g . "  T h i s  was n o t  t h e  

c a s e  o f  a p u r c h a s e  o f  a small a r e a  o f  l a n d  t h e  b o u n d a r i e s  o f  

w h i c h  c o u l d  b e  s e e n  o n  c a s u a l  i n s p e c t i o n  b u t  a n  a r e a  o f  l a n d  

c o m p r i s i n g  a p p r o x .  6000 h e c t a r e s  i n  t h e  h i l l s  s u r r o u n d i n g  t h e  

t o w n s h i p  o f  Wau. No q u e s t i o n s  w e r e  d i r e c t e d  t o  f i r .  N i a l l  



c o n c e r n i n g  t h i s  p a r t  o f  t h e  c e r t i f i c a t e  b u t  I d o . n o t  t h i n k  t h a t  

i t  c o u l d  b e  a c c e p t e d  t h a t  a r e s p o n s i b l e  A d m i n i s t r a t i o n  o f f i c e r  

wou ld ,  i n  t h e  c i r c u m s t a n c e s  m e n t i o n e d ,  h a v e  c e r t i f i e d  t h a t  !'he 

was c e r t a i n "  t h a t  t h e  v e n d o r s  knew w h a t  l a n d  t h e y  w e r e  s e l l i n g .  

The  s e c o n d  p a r t  o f  t h e  f o r m  c o n t a i n s  a c e r t i f i c a t o  f rom 

t h e  i n t e r p r e t e r  r e g a r d i n g  a  number o f  m a t t e r s .  I t  i s  common 

g r o u n d  t h a t  i n  t h i s  c a s e  t h e  i n t e r p r e t e r  a t  t h e  t i m e  o f  t h e  

t r a n s a c t i o n  b e t w e e n  Mr. N i a l l  a n d  t h e  n a t i v e  p e o p l e  was N i n g a  

Yamong, who g a v e  e v i d e n c e  b e f o r e  t h e  Commiss ion .  Ulhen a s k e d  

q u e s t i o n s  c o n c e r n i n g  t h e  s i g n i n g  o f  d o c u m e n t s  N i n g a  i s  r e p o r t e d  

a s  s a y i n g  "I  d o n ' t  know. T h e r e  w e r e  small s l i p s  o f  p a p e r  g i v e n  

t o  u s  a n d  t h e n  p u t  i n  t h e  b a n k .  I d i d n ' t  mark a n y  p a p e r s u .  

I f  t h a t  p a r t  o f  h i s  a n s w e r  wh ich  I h a v e  u n d e r l i n e d  i s  a c c e p t e d  

( a n d  s o  f a r  a s  I c a n  s e e  i t  was n o t  c o n t r a d i c t e d  by any o t h e r  

e v i d e n c e )  t h e n  i t  a p p e a r s  t h a t  N i n g a  d i d  n o t  g i v e  t h e  c e r t i f i -  

c a t i o n  r e q u i r e d  by t h e  s e c o n d  p a r t  o f  Form "S" .  

I p a s s  now t o  t h e  C o m m i s s i o n e r ' s  " R e a s o n s  f o r  D e c i s i o n "  

i n  wh ich  t h e  f o l l o w i n g  p a r a g r a p h  a p p e a r s : -  

"The  d o c u m e n t a t i o n  o f  t h e  p u r c h a s e  c o u l d  h a v e  b e e n  and  

p r o b a b l y  was e n t e r e d  i n  t h e  I n d e x  o f  U n r e g i s t e r e d  

A d m i n i s t r a t i o n  Land k e p t  u n d e r  S e c t i o n  43A o f  t h e  Lands  

R e g i s t r a t i o n  O r d i n a n c e  a n d  t h e  A d m i n i s t r a t i o n  would  

h a v e  b e a n  e n t i t l e d  t o  t h e  b e n e f i t  o f  a C e r t i f i c a t e  o f  

T i t l e  u n d e r  S e c t i o n  4 2 ( 2 )  o f . t h a t  O r d i n a n c e . "  

The  f i n d i n g  t h a t  " t h e  d o c u m e n t a t i o n  o f  p u r c h a s e  p r o b a b l y  

was e n t e r e d  i n  t h e  I n d e x  o f  U n r e g i s t e r e d  A d m i n i s t r a t i o n  Land" 

i s ,  I t h i n k ,  o p e n  t o  some d o u b t  i n  c i r c u m s t a n c e s  w h e r e ,  upon t h e  

e v i d e n c e , t h e  l a s t  h e a r d  o f  t h e  d o c u m e n t s  was t h a t  t h e y  h a d  b e e n  

d e s p a t c h e d  f r o m  Uau i n  1941 by Mr. N i a l l  e i t h e r  t o  t h e  D i s t r i c t  

O f f i c e r  a t  S a l a m a u  o r  t o  t h e  L a n d s  D e p a r t m e n t .  However ,  it 

s e e m s ,  f r o m  t h e  r e s t  o f  t h e  p a r a g r a p h  o f  t h e  " R e a s o n s  f o r  

D e c i s i o n "  q u o t e d ,  t h a t  t h e  Commiss ion  t o o k  t h e  v i e w  t h a t ,  o n c e  

t h e  t r a n s a c t i o n  was r e c o r d e d  i n  t h e  I n d e x  o f  U n r e g i s t e r e d  

A d m i n i s t r a t i o n  Land k e p t  u n d e r  S e c t . 4 3 A ,  i t  was t h e r e a f t e r  a n  

a u t o m a t i c  p r o c e s s  t o  o b t a i n  a  C e r t i f i c a t e  o f  T i t l e  u n d e r  

S e c t , 4 2 ( 2 ) .  I f ,  as a p p e a r s  t o  b e  t h e  c a s e ,  t h a t  was t h e  

C o m m i s s i o n ' s  v i e w ,  t h a n  I t h i n k  t h a t  i t  was p l a i n l y  e r r o n e o u s  i n  

t h a t  i t  f a i l e d  t o  h a v e  r e g a r d  t o  t h e  s t r i c t  r e q u i r e m e n t s  o f  p r o o f  



o f  e n t i t l e m e n t  t o  a C e r t i f i c a t e  o f  T i t l e  l a i d  down by S e c t . 4 2 ( 2 ) .  

E n t r y  i n  t h e  I n d e x  u n d e r  S e c t . 4 3 A  d i d  n o t  c o n f e r  on  t h e  

A d m i n i s t r a t i o n  a n  i n d e f e a s i b l e  t i t l e  w h i l s t ,  o f  c o u r s e ,  t h e  

i s s u e  o f  a  C e r t i f i c a t e  o f  T i t l e  u n d e r  S e c t . 4 2 ( 2 )  d i d .  

T h e  Commiss ion  d i d  f i n d  t h a t  t h e r e  was a p u r c h a s e  o f  t h e  

l a n d  by t h e  A d m i n i s t r a t i o n  f rom t h e  n a t i v e  o w n e r s .  I t h i n k i t  

was o p e n  f o r  t h e  Commiss ion  t o  f i n d  t h a t  t h e r e  was a p u r c h a s e  a f  

l a n d  a l t h o u g h  i t  i s  o p e n  t o  d o u b t  w h e t h e r  t h e  n a t i v e  o w n e r s  h a d  

any r e a l  u n d e r s t a n d i n g  o f  t h e  b o u n d a r i e s  o f  t h e  l a n d  i n c l u d z d  i n  

t h e  t r a n s a c t i o n ,  The  w i t n e s s e s  f o r  t h e  a p p e l l a n t s ,  i n  e f f e c t ,  

a g r e e d  t h a t  t h e r e  h a d  b e e n  a s a l e  o f  a t  l e a s t  p a r t  o f  t h e  l a n d  

t h e  s u b j e c t  o f  t h i s  a p p e a l .  T h e i r  c h i e f  c o m p l a i n t  s e e m e d  t o  b e  

t h a t  t h e y  h a d  n e v e r  r e c e i v e d  t h e  p r o c e ~ , d s  o f  t h e  War S a v i n g s  

C e r t i f i c a t e s .  Bu t  i t  was n e c e s s a r y  f o r  t h e  Commiss ion  t o  go 

f u r t h e r  t h a n  f i n d i n g  t h a t  t h e r e  h a d  b e e n  a  t r a n s a c t i o n  b e t w e e n  

t h e  p a r t i e s .  I t  was a l s o  n e c e s s a r y  f o r  i t  t o  f i n d  t h a t  t h e  

t r a n s a c t i o n  was ,upon  t h e  e v i d e n c e  b e f o r e  i t , e v i d e n c e d  i n  s u c h  

a  way a s  t o  s a t i s f y  t h e  r e q u i r e m e n t s  o f  S e c t . 4 2 ( 2 )  r e l a t i n g  

t o  t h e  i s s u e  o f  an i n d e f e a s i b l e  C e r t i f i c a t e  o f  T i t l e .  

A s  I h a v e  s a i d  e a r l i e r  i t  was common g r o u n d  b e t w e e n  c o u n s e l  

t h a t  t h i s  m a t t e r  f e l l  f o r  c o n s i d e r a t i o n  by t h e  Commiss ion  u n d e r  . 

~ e c t . 6 7 ( 3 )  o f  t h e  New G u i n e a  Land T i t l e s  R e s t o r a t i o n  O r d i n a n c e .  

T h a t  s e c t i o n  h a s  r e c e i v e d  c o n s i d e r a t i o n  i n  t h i s  C o u r t  i n  

p r e v i o u s  c a s e s ,  ( n e r s  v .  The Administrat&n_k.VVuAn 

~ s l a n d )  ( 1 ) ;  C u s t o d i a n  o f  E x p r o p r i a t e d  P r o p e r t y  v .  D i r e c t o r  o f  --- 
D i s t r i c t  A d m i n i s t r a t u  ( r e T o n w a l i k )  ( 2 ) ;  &&or o f  D i s t r i c t  - 
Adminis t ra t i%vA A d m i n i s t r a t i o n  ( 3 ) ) .  P p p l y i n g  t h e  p r i n c i p l e s  --- 
l a i d  down i n  t h o s e  c a s e s  i t  s e e m s  t h a t  t h e  t a s k  c o n f r o n t i n g  t h e  

Commiss ion  was t o  f o r m  a s t a t u t o r y  o p i n i o n  w h e t h e r  t h e  a p p l i c a n t  

wou ld  h a v e  b e e n  e n t i t l e d  t o  r e g i s t r a t i o n  i f ,  u n d e r  t h e  r e p e a l e d  

p r o v i s i o n  o f  t h e  Land R e g i s t r a t i o n  O r d i n a n c e  a n d  w i t h  a l l  

r e l e v a n t  d o c u m e n t s  a v a i l a b l e ,  p r o c e e d i n g s ,  c o m p l e t e d  b e f o r e  t h e  

a p p o i n t e d  d a t e ,  would  h a v e  e s t a b l i s h e d  e n t i t l e m e n t  t o  

r e g i s t r a t i o n .  

As I  h a v e  s a i d  i t  a p p e a r s  t h a t  t h e  Commiss ion  c o n c l u d e d  t h a t  

t h e  t r a n s a c t i o n  would  h a v e  b e e n  e n t e r e d  i n  t h e  I n d e x  k e p t  u n d e r  

S e c t . 4 3 A  o f  t h e  L a n d s  R e g i s t r a t i o n  O r d i n a n c e  a n d  t h e n  i n f e r r e d  

t h a t  t h i s  wou ld  h a v e  r e s u l t e d  a u t o m a t i c a l ~ l y  

P.N.G.L,R, 232.  
P.N.G.L.R. 1 1 0  

( 3 )  a  d e c i s i o n  o f  K e l l y ,  J. ( u n r e p o r t e d )  g i v e n  o n  2 5  Now 1971  



i n  t h e  i s s u e  o f  a C e r t i f i c a t e  c f  T i t l e  u n d e r  S e c t . 4 2 ( 2 ) .  I f  t h i s  

was t h e  C o m m i s s i o n ' s  a p p r o a c h  t h e n  i t  was, i n  my v i e w ,  i n c o r r e c t .  

I f  however  t h e  Commiss ion  d i r e c t e d  i t s  mind t o  t h e  r e q u i r o -  

m e n t s  o f  S e c t . 4 2 ( 2 )  o f  t h e  L a n d s  R e g i s t r a t i o n  O r d i n a n c e  t h e n  t h e  

e v i d e n c e  b e f o r e  i t  showed t h a t  some d o c u m e n t s  e v i d e n c i n g  t h e  

t r a n s a c t i o n  w e r e  e x e c u t e d .  T h e s e  d o c u m e n t s  w e r e  n o t  i n  e v i d e n c e  

b e f o r e  t h e  Commiss ion  a n d  w e r e  p r e s u m a b l y  l o s t  o r  d e s t r o y e d .  

I n  t h e  v i ew I t a k e  o f  t h e  m a t t e r  t h e  t r a n s a c t i o n  was r e q u i r e d  

t o  b e  e v i d e n c e d  by a t r a n s f e r  i n  Form "5" o r  s u b s t a n t i a l l y  i n  

t h a t  f o r m  i n  o r d e r  t o  s a t i s f y  t h e  r e q u i r e m e n t s  o f  S e c t . 4 2 ( 2 ) .  

Upon t h e  e v i d e n c e  b e f o r e  t h e  Commiss ion  t h e  documen t  c o u l d  n o t  

h a v e  been  i n  Form "5"  a s  t h e r e  wou ld  h a v e  b e a n  no  c e r t i f i c a k i . c n  

c o n c e r n i n g  w a l k i n g  t h e  b o u n d a r i e s  and  no  c e r t i f i c a t e  by t h e  

i n t e r p r e t e r .  I t  i s  a l s o  i m p r o b a b l e  t h a t  Mr. Niall  wou ld ,  i n  t h e  

s u r r o u n d i n g  c i r c u m s t a n c e s ,  h a v e  c e r t i f i e d  t h a t  h e  was c e r t a i n  

t h a t  t h e  n a t i v e  v e n d o r s  knew w h a t  l a n d  t h e y  w e r e  s e l l i n g .  T h e s e  

m a t t e r s  i n v o l v e d ,  t o  my mind ,  s u b s t a n t i a l  d e p a r t u r e  f r o m  t h e  

p r e s c r i b e d  f o r m .  A documen t  wh ich  s o  d e p a r t e d  f rom t h e  

p r e s c r i b e d  f o r m  was n o t  o n e  w h i c h ,  i n  my o p i n i o n ,  t h e  R e g i s t r a c  

o f  T i t l e s , i n  t h e  p r o p e r  d i s c h a r g e  o f  h i s  f u n c t i o n s  u n d e r  S e c t .  

4 2 ( 2 ) ,  c o u l d  h a v e  a c c e p t e d .  To t h e  e x t e n t  t h a t  t h e  Commiss ion  

f o r m e d  any o t h e r  v i e w  t h e n  i t  was e i t h e r  wrong i n  l a w ,  i n  t h a t  

i t  m i s c o n s t r u e d  S e c t . 4 2 ( 2 ) ,  o r  i t  made a  f i n d i n g  o f  f a c t  w h i c h  

was n o t  o p e n  t o  i t  upon t h e  e v i d e n c e ,  name ly  t h a t  t h e  t r a n s a c t i o n  

b e t w e e n  t h e  p a r t i e s  would  h a v e  b e e n  a u t h e n t i c a t e d  i n  t h e  manner  

n e c e s s a r y  t o  s a t i s f y  S e c t . 4 2 ( 2 ) .  I n  e i t h e r  c a s e ,  i n  t h e  v i e w  I 

t a k e  CF t h e  m a t t e r ,  t h e  C o m m i s s i o n ' s  d e c i s i o n  c a n n o t  s t a n d .  

A number o f  o t h e r  m a t t e r s  were  c a n v a s s e d  i n  a r g u m e n t  

b e f o r e  me. However ,  i n  t h e  l i g h t  o f  t h e  v i e w s  I h a v e  j u s t  

e x p r e s s e d ,  I do n o t  t h i n k  t h a t  i t  i s  n e c e s s a r y  f o r  me t o  d e a l  

w i t h  them. 
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