
1 9 7 2  
P 

Aug.28 

W A B A G  
P 

S e p . 1 2  

PORT 
MDRESBY 

W i l l i a m s ,  
J .  

IN THE SUPREME C O U R T  

OF PAPUA NEW G U I N E A  

C O R A M  : W I L L I A W ,  J. 

T u e s d a y ,  

1 2 t h  S e p t e m b e r  1 9 7 2  

THE 4UEEN v .  N A K A k V I N  M A N D I A M  o f  BIRIP 

A t  Ulabag o n  2 8 t h  A u g u s t  1 9 7 2  a n  i n d i c t m e n t  was 

p r e s e n t e d  a g a i n s t  N a k a r i n  Mandiam c h a r g i n g  t h a t  on 1 3 t h  

A p r i l  1972  h e  u n l a w f u l l y  . d id  g r i e v o u s  b o d i l y  harm t o  

o n e  Nangawan K i w i .  

C o u n s e l  f o r  t h e  a c c u s e d  i m m e d i a t e l y  moved t o  

q u a s h  t h e  i n d i c t m e n t .  T h e  m o t i o n  was made u n d e r  S e c .  

596  o f  t h e  C r i m i n a l  Code  upon t h e  g r o u n d  t h a t  t h e  

i n d i c t m e n t  iuas f o r m a l l y  d e f e c t i v e .  I t  was s a i d  t h a t  

t h e  c o m m i t t a l  p r o c e e d i n g s  w e r e  c o n d u c t e d  i n  a m a n n e r  

n o t  a u t h o r i s e d  b y  'he p r o v i s i o n s  o f  t h e  D i s t r i c t  C o u r t s  

O r d i n a n c e  a n d  h e n c e  t h e  p u r p o r t e d  c o m m i t t a l  o f  t h e  

a c c u s e d  f o p  t r i z l  was  a n u l l i t y ,  The  a r g u m e n t  p r o c e e d e d  

t h a t  a n  i n d i c t m e n t  p r c s e f i t e d  i n  c o n s e q u e n c e  o f  t h e  

D i s t r i c t  C o u r t  p r o c e e d i n g s  was i t s e l f  d e f e c t i v e .  

An e x a m i n a t i n n  o f  t h e  r e c o r d  o f  t h e  p r o c e e d i n g s  

b e f o r e  t h e  D i s t r i c t  C o u r t  s h o ~ u s  t h a z  a number  o f  

w i t n e s s e s  w e r e  e x a m i n e d ,  ( e i t h e r  on o a t h  o r  a f f i r m a t i o n ,  

i n  t h e  p r e s e n c e  o f  t h e  a c c u s e d .  T h e  o p p o r t u n i t y  was 

a f f o r d e d  t o  t h e  a c c u s e d  t o  c r o s s - e x a m i n e  t h e  w i t n e s s e s  

a n d  i n  f a c t  h e  d i d  c r o s s - e ~ a m i n e  some w i t n e s s e s .  B u t  

i t  a p p e a r s  t h a t  t h e r e  was t e n d e r e d  and  a d m i t t e d  i n  

e v i d e n c e  t h r o u g h '  Mr. O r e r e t o n ,  a n  A d m i n i s t r a t i o n  

o f f i c e r ,  who i n s t i g a t e d  t h e  m a t t e r ,  a S t a t u t o r y  

D e c l a r a t i o n  by a r .  C u l l  c o n c e r n i n g  t h e  i n j u r i e s  

s u s t a i n e d  by Nangawan K i w i .  Dr. C u l l  d i d  n o t  g i v e  

e v i d e n c , e  b e f o r e  t h e  D j . s t r i c t  C o u r t ;  a c c o r d i n g l y  h e  was 

n o t  e x a m i n e d  i n  t h e  p r e s e n z o o f  t h e  a c c u s e d  who h a s  h a d  no  

o p p o r t u n i t y  o f  c r o s s - e x a m i n i n g  h im.  T h i s ,  i t  i s  s a i d ,  

v i t i a t e d  t h e  w h o l e  c o m m i t t a l  p c o c e e d i n g .  

C o u n s e l  f o r  t h e  Crown c o n t e n d e d  t h a t  t h e  m o t i o n  

t o  q u a s h  was n o t  c o m p e t e n t  a n d  t h a t  i t  was n o t  o p e n  t o  

me on  a m o t i o n  t o  q u a s h  t h a  i n d i c t m e n t  t o  i n v e s t i g a t e  

a n d ,  i n  e f f e c t ,  a c t  as  a n  a p p e a l  t r i b u n a l  f r o m  t h e  



w i t n e s s e s  who s h a l l  h a v e  b e e n  s o  e x a m i n e d  a n d  s h a l l  b e  

s i g n e d  a l s o  by t h e  j u s t i c e  o r  j u s t i c e s  t a k i n g  t h e  

same ........." The C o u r t  h e l d  t h a t  t h e  i r r e g u l a r i t i e s  

i n  t h e  t a k i n g  o f  t h e  d e p o s i t i o n s  r e n d e r e d  t h e  p r o c e e d -  

i n g s  s o  d e f e c t i v e  t h a t  t h e r e  h a d  b e e n  no  l a w f u l  

c o m m i t t a l  f o r  t r i a l  a n d  t h a t  no  l a w f u l  b i l l  o f  

i n d i c t m e n t  c o u l d  b e  p r e f e r r e d  a g a i n s t  t h e  a p p e l l a n t s .  

I n  S h a k e s h a f t ' s  ~ a s e . ( 9 )  ( s u p r a )  t h e  a c c u s e d  

w e r e  c h a r g e d  b e f o r e  t h e  c o m m i t t i n g  m a g i s t r a t e  w i t h  a n  

o f f e n c e  unknown t o  t h e  law. I n  q u a s h i n g  t h e  i n d i c t m e n t  

G e e ' s  C a s e  ( 1 0 )  ( s u p r a )  was f o l l o w e d .  

I n  B u r u s e p r s  Case ( I : )  ( s u p r a )  t h e  a c c u s e d  

w e r e  c o m m i t t e d  f o r  t r i a l  l a r g e l y  o n  h e a r s a y  e v i d e n c e  

a n d  t h e  c h a r g e s  b e f o r e  t h e  D i s t r i c t  C o u r t  were b a d  f o r  

d u p l i c i t y .  T h e  Crown a p p a r e n t l y  r e c o g n i s e d  d i f f i c u l t i e s  

1972 D i s t r i c t  C o u r t  p r o c e e d i n g s  w h i c h  w e r e  a d m i n i s t r a t i v e  

The  Q u e e n  a n d  n o t  j u d i c i a l  i n  c h a r a c t e r .  However a n  e x a m i n a t i o n  

v  . o f  t h e  P a p u a  a n d  New G u i n e a  Law R e p o r t s  shows  t h a t  a t  
N a k a r i n  
Mandiam l e a s t  f o u r  j u d g e s  o f  t h l s  C o u r t  h a v e  e n t e r t a i n e d  

m o t i o n s  t o  q u a s h  i n d i c t m e n t s  a r i s i n g  f r o m  a l l e g e d  

W i l l i a m s ,  i r r e g u l a r i t i e s  i n  t h e  c o m m i t t a l  p r o c e e d i n g s .  (u. 
J. B u r u s e p  & Ors ( 1 ) ;  R .  v. McEechern  ( 2 ) ;  R .  v. L i t t l e  

( 3 ) ;  R ,  v .  S i m b e n e  Dandemb ( 4 ) ) .  

The  a u t h o r i t i e s  c i t e d  by c o u n s e l  f o r  t h e  a c c u s e d  

in s u p p o r t  o f  t h e  m o t i o n  w e r e  R .  v.  A r t h u r  Gee & Ors. 

( 5 ) ;  R .  " . S h a k e s h a f t  & Ors. ( 6 ) ;  a n d  R .  v.  O u r u s e p  & 

& 0 r s . ( 7 )  ( s u p r a ) .  I n  Gee's Case ( 8 )  ( s u p r a )  i t  - 
a p p e a r s  t h a t  w i t n e s s e s  w e r e  e x a m i n e d  f r o m  p r e p a r e d  

t y p e d  s t a t e m e n t s  a n a l o g o u s  t o  p r o o f s .  A c o p y  o f  e a c h  

s t a t e m e n t  was h a n d e d  t o  t h e  m a g i s t r a t e s  a n d  t h e i r  

c l e r k  b u t  n o t  t o  t h e  p r i s o n e r .  N o t h i n g  was t a k e n  down 

by t h e  m a g i s t r z t e s  o r  t h e i r  c l e r k  i n  w r i t i n g  b u t  e a c h  

s t a t e m e n t  was chec !<ed  by t h e  c l e r k  a n d  u l t i m a t e l y  

s i g n e d  by t h e  w i t n e s s .  Under  S e c . 1 7  o f  t h e  I n d i c t a b l e  

O f f e n c e s  A c t  1 8 4 8  t h e  m a g i s t r a t e s  w e r e  r e q u i r e d  t o  t a k e  

t h e  s t a t e m e n t s  o f  w i t n e s s e s  on  o a t h  o r  a f f i r m a t i o n  and  

t o  ' ' p u t  t h e  same i n t o  w r i t i n g  a n d  s u c h  d e p o s i t i o n s  

s h a l l  b e  r e a d  o v e r  t o  a n d  s i g n e d  r e s p e c t i v e l y  by t h e  

& N . G . L . R .  1 8 1  ( 9  Crim.L.R.206 
P.  & N . G . L . R .  4 8  ( 1 0  2 5  Cr.Rpp.R. 
P. & N . G . L . R .  6 3  
P.  & N . G . L . R .  2 0 7 (  1 1 )  ( 1 3 6 3 )  P.& N.G. I ! '~ .  
Cr.App.R. 1 3 8  181 .  

( 6 )  (1 '360) C r i m .  L . R .  206  
P. & N . G . L . R .  1 8 1  
2 5  Cr. App.R, 1 9 8  



a r i s i n g  f r o m  t h e  c o m m i t t a l  p r o c e e d i n g s  a n d  p r e s e n t e d  an " e x  

o f f i c i o "  i n d i c t m e n t .  f i ann ,  C.J. r u l e d  t h a t  t h e  c a s e  was n o t  a n  

a p p r o p r i a t e  o n e  f o r  t h e  p r e s e n t a t i o n  o f  a n  " e x  o f f i c i o "  

i n d i c t m e n t  and  d i s c h a r g e d  t h e  a c c u s e d  f r o m  c u s t o d y .  I n  t h e  

c o u r s e  o f  h i s  j udgmen t  h e  e x p r e s s e d  t h e  v i e w  t h a t  t h e  c o m m i t t a l  

was b a d  a n d  i n  t h i s  r e s p e c t  a p p e a r s  t o  h a v e  f o l l o w e d  G e e ' s  C a s e  

( 1 2 )  ( s u p r a )  a n d  S h a k e s h a f t ' s  Casg ( 1 3 )  ( s u p r a ) .  

I n  R. v. F r e d e r i c k  G r a n t  & Ors. ( :4)  a m o t i o n  t o  q u a s h  

a n  i n d i c t m e n t  was a l l o w e d  i n  c i r c u m s t a n c e s  w h e r e ,  i n  t h e  c o m m i t t a l  

p r o c e e d i n g s ,  t h e  p r o s e c u t i o n  c a l l e d  a s  w i t n e s s e s  t h r e e  d e f e n d a n t s  

t o  g i v e  e v i d e n c e  a g a i n s t  t h e i r  c o - d e f e n d a n t s .  I t  was h e l d  t h a t  i t  

was n o t  c o m p e t e n t  f o r  t h e  p r o s e c u t i o n  t o  c a l l  a s  w i t n e s s e s  p e r s o n s  . 

who w e r e  t h e m s e l v e s  c o n c e r n e d  i n  t h e  c h a r g e  on  w h i c h  t h e y  were  

c a l l e d  a n d  i n  c o n s e q u e n c e  t h e  ~ o m m i t t a l  was bad .  I n  

& O t h e r s  (15) w h e r e  G r a n t ' s  C a s e  .- (16)  ( s u p r a )  was f o l l o w e d  a n  

i n d i c t m e n t  was q u a s h e d  a g a i n  i n  c i r c u m s t a n c e s  w h e r e  a n  i n c o m p e t e n t  

w i t n e s s  g a v e  e v i d e n c e  f o r  t h e  p r o s e c u t i o n .  

However t h e  r e a s o n i n g  i n  G r a n t ' s  C a s e  ( 1 7 )  ( s u p r a )  and  

S h a r r o c k ' s  C a s e  ( 1 8 )  ( s u p r a )  was d i s a p p r o v e d  i n  R .  v. N o r f o l k  

Q u a r t e r  S e s s i o n s  ( 1 9 ) ,  I n  t h e t  c a s e  a n  o r d e r  h a d  b e e n  made i n  

Q u a r t e r  S e s s i o n s  q u a s h i n g  a n  i n d i c t m e n t  w h e r e  i t  was s a i d  t h a t  

a n  i n c o m p e t e n t  w i t n e s s  h a d  b e e n  e x a m i n e d  b e f o r e  t h e  c o m m i t t i n g  

j u s t i c e s .  L o r d  G o d d a r d ,  C.J., a t  p. 5 0 6 ,  s a i d :  " B u t  t h i s  c a s e  

h a s  g r e a t  i m p o r t a n c e  b e c a u s e  i P  we h a d  t o  g i v e  e f f e c t  t o  

Mr. H e a d ' s  s u b m i s s i o n  a n d  u p h o l d  t h e  N o r f o l k  q u a r t e r  s e s s i o n s  

i t  would  mean,  s o  f a r  as I c a n  s e e ,  t h a t  i f  a n y  i n a d m i s s i b l e  

e v i d e n c e  is g i v e n  h e f o r e  j u s t i c e s  when t h e y  are a c t i n g  as  

e x a m i n i n g  j u s t i c e s ,  t h a t  v i t i a t e s  t h e  c o m m i t t a l .  I t  i s  t r u e  

t h a t  a  j u d g m e n t  g i v e n  on  c i r c u i t  by B i r k e t t  J .  i n  W v .  G r a n t  

( ( 1 9 4 4 )  2. A l l  E . R .  3 1 1 ) ~  when h e  h a d  n o t ,  I s h o u l d  t h i n k ,  h a d  

t h e  a d v a n t a g e  o f  a s  f u l l  a n  a r g u m e n t  w i t h  c a s e s  b e i n g  c i t e d  a s  

we h a v e  h a d ,  s e e m s  t o  h a v e  b e e n  t o  t h a t  e f f e c t ,  a n d  h i s  

j udgmen t  was f o l l o w e d  by Lowis  J .  i n  Rex v .  S h a r r o c k  ( ( 1 9 4 8 )  

1  A l l  E.R, 1 4 5 ) .  B u t  j u s t  c o n s i d e r  w h a t  i t  means .  I f  a 

c o m m i t t a l  i s  t o  b e  v i t i a t e d  b e c a u s e  a n  i n c o m p e t e n t  w i t n e s s  h a s  

g i v e n  e v i d e n c e ,  w h i c h  means  t h a t  t h e  e v i d e n c e  was w r o n g l y  

a d m i t t e d ,  i t  wou ld  f o l l o w  t h a t  q c o m m i t t a l  c o u l d  a l w a y s  b e  

o b j e c t e d  t o  i f  i t  c o u l d  b e  shown t h a t  t h e r e  was s o m e t h i n g  on  

t h e  d e p o s i t i o n s  w h i c h  c o u l d  n o t  b e  l e g a l l y  a d m i t t e d  as  e v i d e n c e .  



I t h i n k  G r a n t ' s c a s e  ((19(14) 2  A 1 1  E .R .  , 3 1 1 )  i s  p e r h a p s  t o  b e  

e x p l a i n e d  by  t h e  f a c t  t h a t  B i r k e t t  J .  s t r o n g l y  d i s a p p r o v e d  o f  

wha t  h a d  b e e n  d o n e  i n  t h a t  c a s e - a n d - - t h o u g h t  t h a t  t h e  w i t n e s s e s s  

who h a d  b e e n  c a l l e d  w e r e - v e r y  l i k e l y  c a l l e d  i n  a way t h a t  was 

u n f a i r ,  o r  i t  m i g h t  h a v e  b e e n  t h a t  t h e y  w e r e  p u t  i n  t h e  p o s i t i o n  

o f  h a v i n g  t o  i n c r i m i n a t e  t h e m s e l v e s . "  L a t e r ,  a t  p .508 ,  ( a f t e r  

r e f e r r i n g  t o  t h e  I n d i c t a b l e  O f f e n c e s  A c t  o f  1 8 4 8 )  h e  s a i d :  

" I f  t h e  p r o v i s i o n s  o f  s e c t i o n  1 7  o f  t h a t  A c t  a r e  n o t  c o m p l i e d  

w i t h ,  t h e n , a s  t h e  C o u r t  o f -  C r i m i n a l A p p e a l  d e c i d e d  i n  Rex v. Gee 

( ( 1 9 3 6 )  2 K.8. 4 4 2 ) ,  t h e  c o m m i t t a l  i s  b a d .  I n  t h a t  case, i n s t e a d  

O F  t a k i n g  d e p o s i t i o n s  i n  t h e  way p r e s c r i b e d  by t h e  A c t ,  s t a t e m e n t s  

h a d  b  e e n  .-a b t  ained_.from-ui-tn.ess.e.s-ad.--they wera r-cad... s u e r - - - i n  

c o u r t .  .................... T h e r e f o r e ,  as l o n g  as i t  is shown 

t h a t  j u s t i c e s  h a v e  a c t e d  i n  a c c o r d a n c e  w i t h  t h e  I n d i c t a b l e  

O f f e n c e s  A c t ,  1 8 4 8 ,  a c o m m i t t a l  by them is  a  g o o d  c o m m i t t a l .  

U h e t h e r  t h e  e v i d e n c e  t h a t  h a s  b e e n  g i v e n  b e f o r e  t h e  j u s t i c e s  

m i l l  b e  a d m i t t e d  a t  t h e  t r i a l  i s  q u i t e  a n o t h e r  m a t t e r . "  

I n  t h e  p r e s e n t  c a s e  i t  a p p e a r s  t h a t  f i v e  w i t n e s s e s  

a p p e a r e d  b e f o r e  t h e  District  C o u r t .  They w e r e  e x a m i n e d  i n  t h e  

p r e s e n c e  o f  t h e  a c c u s e d ,  t h e i r  s t a t e m e n t s  r e d u c e d  t o  w r i t i n g  a n d  

s i g n e d  by them a n d  by t h e . m a g i s t r a t e ,  t h e  a c c u s e d  was a f f o r d e d  

t h e  o p p o r t u n i t y  t o  a n d  d i d  i n  f a c t  c r o s s - e x a m i n e  w i t n e s s e s ,  

Upon t h i s  e v i d e n c e  ( w h i c h  a p p e a r s  t o  h a v e  b e e n  t a k e n  i n  s t r i c t  

a c c o r d a n c e  w i t h  t h e  r e l e v a n t  p r o v i s i o n s  o f  t h e  D i s t r i c t  C o u r t s  

O r d i n a n c e )  i t  was o p e n  t o  t h e  m a g i s t r a t e  t o  f o r m  t h e  v i e w  t h a t  

t h e  a c c u s e d  s t r u c k  Nanguwam f o u r  t i m e s  w i t h  a n  a x e  c a u s i n g  a  

number  o f  i n j u r i e s .  S h e  was t a k e n  by e m e r g e n c y  c h a r t e r  t o  

Mt. Hagen h o s p i t a l .  

T h e  f a c t s  i n  t h i s  c a s e  a r e ,  I t h i n k ,  c l e a r l y  d i s t i n g u i s h -  

a b l e  f r o m  t h o s e  i n  G e e ' s  C a s e  ( 2 0 )  ( s u p r a ) .  I n  t h e  l a t t e r  c a s e  

t h e  w h o l e  o f  t h e  e v i d e n c e  b e f o r e  t h e  j u s t i c e s  was t a k e n  i n  a  may 

wh ich  t h e  t h e  s t a t u t e  d i d  n o t  a u t h o r i s e .  I n  t h e  p r e s e n t  case 

t h e r e  was a v e r y  s u b s t a n t i a l  body o f  e v i d e n c e  t a k e n  i n  t h e  manner  

d i r e c t e d  by t h e  D i s t r i c t  C o u r t s  O r d i n a n c e .  I t  i s  t r u e  t h a t  t h e  

m a g i - s t r a t e  r e c e i v e d  i n  e v i d e n c e  a d o c u m e n t ,  name ly  a r e p o r t  o f  

Dr. C u l l ,  w h i c h  was l e g a l l y  i n a d m i s s i b l e .  However ,  I s e e  n o t h i n g  

i n  G e e ' s  C a s e . ( 2 1 )  ( s u p p a )  r e a d  w i t h  t h e  N o r f o l k  Q u a r t e r  S e s s i o n s '  

C a s e  ( 2 2 )  ( s u p r a )  w h i c h  i s  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  i n  - 
t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e  t h e  a c c e p t a n c e  o f  i n a d m i s s i b l e  e u i d m e  

v i t i a t e s  t h e  w h o l e  c o m m i t t a l .  

A c c o r d i n g l y  I r e f u s e  t h e  m o t i o n  t o  q u a s h  t h e  i n d i c t m e n t .  

S o l i c i t o r  f o r  t h e  Crown - P.3. C l a y ,  Crown S o l i c i t o r  

S o l i a i t o r  f o r  t h e  A c c u s e d  - U.A.  L a l o r ,  P u b l i c  S o l i c i t o r  - 
2 5 , - C r ,  App.R. 1 9 8  ( 2 2 )  ( 1 9 5 3 )  1 4 . 8 .  5 0 3  
2 5  Cr. App.R, 1 9 8  


