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1972 These t h r e e  a p p e a l s  have been heard  t o g e t h e r  

Dec 1 by consen t ,  t h e r e  be ing f e a t u r e s  common t o  them a l l  a s  

and 2 t o  l e g a l  argument. Each a p p e l l a n t  was charged w i t h  

MOUNT two charges ,  t h e  f i rs t  o f  encouraging t h e  commission 
HAGEN o f  an o f f e n c e  ( v i z .  t o  r i o t )  under  Sec. 1 5 ( a )  of  t h e  - 

P u b l i c  Order Ordinance 1970; t h e  second of  behaving i n  
'rentice a  r i o t o u s  manner, under  Sec.  3 0 ( e )  of  t h e  P o l i c e  J. 

Offences  Ordinance.  Each was sen tenced  t o  n i n e  months 

imprisonment on t h e  f i r s t  and t o  s i x  months impr ison-  

ment on t h e  second charge  - t h e  sen tences  be ing  made 
cumulat ive.  

S e c t i o n  3 5 ( 2 )  of  t h e  P u b l i c  Order  Ordinance 
p rov ides  t h a t  "Proceedings under  t h e  Ordinance s h a l l  

be d e a l t  w i t h  by a  D i s t r i c t  Cour t  c o n s t i t u t e d  by a  

S t i p e n d i a r y  M a g i s t r a t e  o r  Res iden t  M a g i s t r a t e  and 

s h a l l  n o t  be brought  i n  o r  t r a n s f e r r e d  t o  a  Local  

Court ."  The m a g i s t r a t e  who heard  t h e  cha rges  was M r .  
A.M. Asmussen who i s  g a z e t t e d  a s  a  Reserve M a g i s t r a t e  

and i s  presumably an o f f i c e r  of t h e  Department of 
D i s t r i c t  Admin i s t r a t ion .  He i s  n e i t h e r  a  s t i p e n d i a r y  

n o r  a  r e s i d e n t  m a g i s t r a t e .  

It i s  t h e r e f o r e  submi t t ed  f o r  t h e  a p p e l l a n t s ,  

and conceded by t h e  Crown, t h a t  t h e r e  was no j u r i s d i c -  
t i o n  i n  t h e  Cour t  t o  h e a r  t h e  "Publ ic  Order" charges .  

1 am accord ing ly  of  t h e  o p i n i o n  t h a t  t h e r e  has  been a  

s u b s t a n t i a l  m i s c a r r i a g e  o f  j u s t i c e  w i t h i n  t h e  meaning 

of t h e  appea l  s e c t i o n  of t h e  D i s t r i c t  C o u r t s  Ordinance 
(Sec. 236) .  A l t e r n a t i v e  remedy might have been a v a i l -  

a b l e  perhaps  by p r e r o g a t i v e  w r i t  ( c f .  t h e  r e a s o n i n g  i n  

R. V .  H a l l  ( 1 ) ) .  I p ropose  t o  a l low t h e  a p p e a l s  i n  

r e l a t i o n  t o  t h e s e  cha rges .  

The r e s p e c t i v e  cha rges  under  t h e  P o l i c e  

Offences Ordinance,  l i k e  t h o s e  under  t h e  P u b l i c  Order  
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1972 - Ordinance,  were brought  by in fo rmat ion  l a i d  purpor ted -  

Appeals l y  " in  t h e  D i s t r i c t  Cour t  a t  Ogelbeng". For  some 

1 6 2 , 1 6 3  reason t h a t  does n o t  appear  i n  t h e  d e p o s i t i o n s ,  
and 164 
of 1072 a p p a r e n t l y  a  r e s e r v e  m a g i s t r a t e  ( o r  m a g i s t r a t e s )  was 
(N.G.) (were)  'taken t o  l o c a t i o n s  where t r o u b l e s  were occur -  
-" 

r i n g ,  and t h e  m a g i s t r a t e s  r e g u l a r l y  s i t t i n g  i n  t h e  
P r e n t i c e  

J. Courts  a t  Mount Hagen nearby,  two o f  whom were 

D i s t r i c t  Court  M a g i s t r a t e s ,  appear  t o  have been by- 

passed.  By Gaze t t e  No. 60 of  23rd November 1967,  t h e  
Cour t  Room Mount Hagen i s  procla imed a s  a  p l a c e  f o r  
holding D i s t r i c t  Cour ts  i n  t h e  Western Highlands 

D i s t r i c t .  There a r e  e l even  o t h e r  such  D i s t r i c t  Court  

p l a c e s  i n  t h e  Western Highlands D i s t r i c t  - Ogelbeng 

i s  n o t  one of  them. As  e s t a b l i s h e d  by t h e  map Mi l inch  
S.W, Hagen and Mil inch N.W. Hagen, Ogelbeng i s  some 

m i l e s  o u t s i d e  t h e  procla imed l imi t s  of t h e  town of  

Mount Hagen. 

S e c t i o n  2 5 ( 1 )  o f  t h e  D i s t r i c t  Cour ts  Ordin- 

ance p r o v i d e s  t h a t  " ( 1 )  The A d m i n i s t r a t o r  may, by 

n o t i c e  i n  t h e  G a z e t t e ,  appo in t  p l a c e s  f o r  ho ld ing  
c o u r t .  ( 2 )  A c o u r t  s h a l l  n o t  s i t  i n  a  room o r  p l a c e  

o t h e r  than  a  cour thouse  u n l e s s  - ( a )  t h e r e  i s  no 

cour thouse  w i t h i n  a  convenient  d i s t a n c e ;  and ( b )  a s  

much n o t i c e  of  t h e  t ime  and p l a c e  of  s i t t i n g  a s  i s  

p r a c t i c a b l e  i s  given t o  members of t h e  p u b l i c  l i k e l y  
t o  d e s i r e  t o  a t t e n d . "  By Sec.  1 2 8 ( 1 )  it i s  enac ted  
t h a t  "Sub jec t  t o  t h i s  P a r t ,  i n f o r m a t i o n s  of  s i n g l e  

o f f e n c e s  s h a l l  be heard  and determined a t  a  p l a c e  
appo in ted  f o r  holding c o u r t  w i t h i n  t h e  D i s t r i c t  i n  

which t h e  o f f e n c e  o r  b reach  of d u t y  was committed o r  
i n  which t h e  de fendan t  u s u a l l y  r e s i d e s  o r  i s  a t  t h e  

t ime  when t h e  in fo rmat ion  is  l a i d . "  By Sub-sec. ( 2 )  

t h e r e  i s  p r o v i s i o n  of  t h e  u s u a l  k ind,  f o r  in fo rmat ions  

a s  t o  o f f e n c e s  committed w i t h i n  twenty  m i l e s  o f  t h e  

boundary t o  be heard  e i e h e r  i n  t h e  d i s t r i c t  o f  commis- 
s i o n  o r  i n  t h a t  ne ighbour ing one. The p r o v i s i o n  o f  
Sec.  128 appears  t o  be mandatory, and t h e  Crown i s  

unable  t o  p r e s e n t  any argument t o  t h e  c o n t r a r y .  

The r e s u l t  i s  t h a t  t h e  m a g i s t r a t e  has  pur -  
p o r t e d  t o  hold  a  hea r ing  i n  a  l o c a t i o n  t h a t  i s  n o t  

t h e  g a z e t t e d  l o c a t i o n  and a s  such was s i t t i n g  w i t h o u t  
j u r i s d i c t i o n .  By way of  analogy I might  mention t h a t  
it is  w e l l  known t h a t  j u r i s d i c t i o n  cannot  be g iven t o  

m a g i s t r n t e s  t o  s i t  e x t r a - t e r r i t o r i a l l y  t h e i r  d i s t r i c t ,  



even by consent  (Kennedy Al len  a t  326 ) .  

There has  t h e r e f o r e ,  i n  my o p i n i o n ,  been a  sub- 

s t a n t i a l  m i s c a r r i a g e  o f  j u s t i c e  i n  r ega rd  t o  t h e  P o l i c e  
Offences  Ordinance cha rges  a l s o .  

The Crown urged t h a t  i f  I found it  n e c e s s a r y  t o  
quash t h e  c o n v i c t i o n s ,  t h a t  I should n e v e r t h e l e s s  o r d e r  a  

r e h e a r i n g  of  t h e  P o l i c e  Offences  m a t t e r s .  However, I con- 
s i d e r  t h a t  i n s o f a r  a s  t h e  in fo rmat ions  were l a i d  " in  t h e  

D i s t r i c t  Cour t  a t  Ogelbeng, '  no such c o u r t  e x i s t i n g ,  no 

v a l i d  in fo rmat ion  has  been l a i d  upon which r e h e a r i n g s  
could  occur .  

A number o f  o t h c r  i r r e g u l a r i t i e s  occur red  i n  t h e  

hea r ings .  No a l l o c u t u s  was admin i s t e red  b e f o r e  s e n t e n c e ,  
which, a s  my b r o t h e r  Rainc has  r e c e n t l y  h e l d ,  could  b e  
s u f f i c i e n t  t o  i n v a l i d a t e  a  sen tence  and pe rhaps  a  h e a r i n g ;  

f o r  t h e  r eason  t h a t  by so  f a i l i n g  t o  proceed p r o p e r l y ,  t h c  
m a g i s t r a t e  may a l l o w  himself  t o  e x e r c i s e  h i s  d i s c r e t i o n  

upon wrong p r i n c i p l e s ,  and j u s t i c e  does  n o t  appear  t o  be 
done the reby .  

It has  a l s o  been argued,  and I t h i n k  t h a t  t h e r e  
i s  v e r y  g r e a t  f o r c e  i n  t h e  submiss ion,  t h a t  inasmuch a s  

t h e  ev idence ,  such a s  it was, t h a t  could  b e  though t  t o  
c o n s t i t u t e  an o f f e n c e  o f  r i o t o u s  behav iour ,  was o n l y  by way 

of a i d i n g  and a b e t t i n g  (Sec. 23A Ordinances I n t e r p r e t a t i o n  
Ordinance and Sec. 7 d r i m i n a l  Code): t h e n  b y  h a r n e s s i n g  t o  
t h a t  charge  t h e  Sec.  1 5 ( a )  P u b l i c  Order  cha rge ,  t h e  accused 

were being made t o  answer twice  t o  and be ing  punished twice  
f o r  t h e  one a l l e g e d  o f f e n c e ,  a s  t h e  m a g i s t r a t e  saw f i t  t o  

impose t h e  maximum term of imprisonment f o r  each  o f f e n c e  

and made t h e  s e n t e n c e s  cumula t ive  - t h i s  would be o f  t h e  
g r e a t e s t  s i g n i f i c a n c e .  

The ground o f  m a n i f e s t  excess  i n  s e n t e n c e  has  

been urged;  but- i n  t h e  c i r cums tances  t h i s  has  n o t  been 

f u l l y  d e a l t  w i t h  by t h e  Crown and I make no comment on t h c  
q u e s t i o n .  

It is  of  course  f o r  t h e  Crown Law a u t h o r i t i e s  t o  
dec ide ,  i n  t h e  l i g h t  of  t h e  a l l e g e d  s e r i o u s  n a t u r e  and ex- 
t e n t  of t h e  f i g h t i n g  o u t  of  which t h e s e  cha rges  a r o s e ,  

whether  f r e s h  v a l i d  cha rges  can a n d s h o u l d  b e  l a i d .  With- 
-._..out-seeking t o  b ind t h e  a u t h o r i t i e s ,  perhaps  I should  ex- 

p r e s s  my impress ions  on t h e  arguments addressed  t o  me a s  t o  



t h e  m a t t e r s  of  evidence ,  and one would wish  t o  mark t h a t  

a t  t h i s  d a t e  t h e  a p p e l l a n t s  have s p e n t  a  l i t t l e  o v e r  2 8  

months i n  g a o l  - t h e y  a r c  men g e t t i n g  on i n  y e a r s  and 
s e n i o r  men i n  t h e i r  l i n e s .  

The evidence  a g a i n s t  Rumints i s  t h a t  he  was - 

p r e s e n t  c a r r y i n g  an uns t rung bow, t h a t  he  was c a l l i n g  o u t  
t o  t h e  J i g a  men a n d  p o i n t i n g  t o  a  v i l l a g e  where some houses 
were l a t e r  b u r n t ,  t h a t  he walked w i t h  t h e  men t o w a r d s t h a t  

v i l l a g e ,  t h a t  he was p r e s e n t  when t h e  houses were b u r n t .  

Rumints, i n t e r p o l a t i n g  between each w i t n e s s ,  mainta ined 

t h a t  he had been t o l d  t o  g e t  h i s  peop le  o u t  and he was t r y -  

i n g  t o  g e t  them o u t .  I am of t h e  op in ion  t h a t  t h e  evidence  

a g a i n s t  him was n o t  of  t h e  k ind t o  e s t a b l i s h  t h a t  he was 

behaving " i n  so  tumultuous a  manner a s  t o  d i s t u r b  t h e  

peace'' ( K e l l y  J. i n  Re Leonard E l i z a  & O r s .  ( 2 ) )  - a t  b e s t  

it could  e s t a b l i s h  an a i d i n g  and a b e t t i n g  u n l e s s  perhaps  he 
were p o s i t i v e l y  commanding and c o n t r o l l i n g  t h e  r i o t .  The 
" d i r e c t i o n s "  he was seen  t o  g i v e  may w e l l  have been t o  h i s  

men t o  withdraw. For  myself I would have doub t s  whether  it 
was s u f f i c i e n t  t o  e s t a b l i s h  t h e  charge  l a i d .  

The evidence  a g a i n s t  t h e  a p p e l l a n t  Nori appears  

t o  me t o  e s t a b l i s h  mere ly  t h a t  he  was p r e s e n t  unarmed a t  
t h e  t i m e  o f  t h e  d i s t u r b a n c e  i n  which some men from h i s  
l i n e  were engaged (and one k i l l e d ) .  

The evidence  a g a i n s t  Minembi i s  s i m i l a r  t o  t h a t  

a g a i n s t  Rumints. Minembi i n t e r p o l a t e d  between w i t n e s s e s  t o  
a v e r  he  was s h o u t i n g  t o  h i s  people  n o t  t o  make t r o u b l e .  

The main evidence  a g a i n s t  him i s  from Sergean t  Major Umba, 
who was v e r y  courageously  t r y i n g  a lone  t o  s t o p  4,000 men 
f i g h t i n g  a  running b a t t l e .  ( ~ m b a  seems t o  d e s e r v e  a  com- 

mendation. ) He s a y s  he saw Minembi unarmed u r g i n g  and 

encouraging t h e  J i g a s  and c a l l i n g  o u t  "por p o r  por t '  meaning 

5.n P idg in  " igo  i g o  igo1I. He +narkedl' Minembi and shouted  

'io him t h a t  he  would be i n  c o u r t .  Minembi d i d  n o t  r e p l y .  
Th i s  a p p e l l a n t  contended t h a t  Umba (who has  l i v e d  i n  t h e  

d i s t r i c t  n i n e  y e a r s )  mistook t h e  meaning of  t h e  J i g a  

language ( ~ m b a  was n o t  crossexamined a s  t o  h i s  knowledge 

of t h e  l anguage) ;  t h a t  he  h imsel f  was, a s  I unders t and  it, 
pass ing  a  message. He was doing t h i s  by c a l l i n g  " p o  po po" 

a term f o r  g a i n i n g  a t t e n t i o n  so  t h a t  he could  (and d i d )  
warn h i s  men n o t  t p  s t a r t  a  f i r e ,  l e s t  e v e r y t h i n g  burn.  

- 
( 2 )  Unreported judgment No. 663 of  27/1/1972. 



For myself I would i n c l i n e  t o  t h e  view t h a t  t h e  evidence 
was such a s  t o  make it unsafe t o  conclude a g a i n s t  t h e  

appe l l an t  t h a t  he was behaving r i o tous ly .  

I t h e r e f o r e  al low t h e  appeals of each of t h e  

dppe l l an t s ,  I quash t h e i r  convict ions  a s  t o  each of them 
on bo th  counts. I o r d e r  t h e i r  r e l ea se .  

S o l i c i t o r  f o r  t h e  Appellants: W.A. Lalor ,  Publ ic  
S o l i c i t o r  

S o l i c i t o r  f o r  the Respondent! P . J .  Clay, Crown S o l i c i t o r  


