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THE QUEEN 

PAULUS MEL OF KUKA 

( 0nJ.y t h a t  p a r t  of t h e  judgment thought to be of possible general 

i n t e r e s t  i s  reproduced here). 

The weather was dry, it was not raining,  t h e r e  had been no 

r a i n  for.  a day o r  so  previously nor were t h e r e  puddles of water o r  

mud a t  t h e  s ide  of t h e  road. It was l a t e  afternoon, it was l ight .  

I t  does not seem t h a t  the re  were pedestrians a t  t h e  scene, or 

t r a v e l l i n g  stock, t h e  only veh ic les  involved a re  Mr. Leahy's truck 

which t h e  accused had overtaken half  a mile back - and which t a i l e d  

the accused about two hundred (200) yards back, the  accused's 

vehicle, the  vehic le  t h e  accused t r i e d  t o  overtake, and t h e  Falcon 

going i n  t h e  opposi-ts d i r e c t i o n  which made passing impossible. 

(1) Barwick, C.J. said "The sect ion ( lPrge ly  

e t o  consider) speaks of a speed o r  manner 

which i s  dangerous t o  t h e  public. This imports a q u a l i t y  i n  t h e  

speed o r  manner' of  dr iv ing which e i t h e r  i n t x i n s l c a l l y  i n  a l l  

circumstances, o r  because of t h e   articular circumstances surroundinq 

, is i n a  r e a l  sense po ten t i a l ly  dangerous t o  a human 

being o r  human beings who a s  a member o r  a s  members of the  public may 

be upon o r  i n  t h e  v i o i n i t y  of the  roadway i n  which t h e  dr iving i s  

taking place." (The words i n  brackets a re  mine and t h e  wordsunrloi+ 

lined a r e  underlined by me). . . . 

. . 

Thus it w i l l  be seen t h a t  the  possible fac to rs  referred t o  

by t h e  learned Chief Jus t ice  which f have underl-ined do not  a r i s e  

here, we have a normal enough man on a b e t t e r  than normal road on 

a normal afternoon dr iving i n  condit ions where he was under no 

specia l  duty such a s  might be t h e  case i n  mist o r  dust  where one 

would need t o  slow dov/nn, o r  dr iv ing where t r a f f i c ,  vehicular o r  

pedestrian, was unusuaLly heavy. 

It the re fore  seems t o  me t h a t  I have t o  look t o  t h e  

"manner of drivlng" only  i n  t h i s  case, things such a s  speed 

watchfulness, manoeuvres9 braking and the  l ike .  
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1972 - Needless t o  say I apply t h e  o b j e c t i v e  t e s t  i n  deciding 

t h e  standard of t h e  accused's dr iv ing ,  See R, v. Coventry (2) .  
The queen 

V. 
See a l s o  McBride's ca se  (supra) (3)  a t  p-55, 

Paulus Me1 
of Kuka. I should a l s o  make reference  t o  two v e r y  recent  cases  i n  

England wi th  which I r e s p e c t f u l l y  agree. I have no t  t h e  r e p o r t s  

with me, but I th ink  t h e  notes I have made a t  p.310 of t he  3rd 

Ed i t ion  of Judge C a r t e r ' s  well-known work a r e  su f f i c i en t .  I n  

R, v. Hennioan (4)  it was s a i d ,  i f  my note is accura te ,  t h a t  t h e  

dangerous d r i v i n g  must be a  cause of dea th  and something more than  

"de minimis". I n  Ra vo  Gosney ( 5 )  Megaw L.J., a f t e r  saying t h a t  

t h e  of fence  of dangerous d r iv ing  was not an abso lu t e  one, sa id  

t h a t  i n  order  t o  j u s t i f y  a convic t ion  t h e r e  must not only have been 

a s i t u a t i o n  which viewed ob jec t ive ly  was dangerous, bu t  a l s o  some 

f a u l t  on t h e  p a r t  of t h e  d r i v e r  which looked a t  s ens ib ly  was a cause 

of t h a t  s i t ua t ion .  

With grea t  r e s l x c t  1 am as s i s t ed  by t h e s e  two dec i s ions  

a s  I have found t h a t  many, and I d id  not egree  wi th  them, tended t o  

regard Coventrv's case_ and &Brid?'s ca se  (:both supra) ,  and cases  

l i k e  R. v. Evans (6)  and -11 & Lauqh&L& (7)  as  a u t h o r i t y  f o r  

t h e  propos i t ion  t h a t  any defence was i r r e l e v a n t  which sought t o  show 

t h a t  t h e  cause of t h e  accident  t h a t  occurred o r  t h e  dangerous 

s i t u a t i o n  t h a t  was created stemmed from f a c t u a l  s i t u a t i o n s  v i r t u a l l y  

excus ing  t h e  al leged f a u l t  o r  s u b s t a n t i a l l y  reducing it. 1uZega~~L.J~ 

sa id  a t  p.224 of ( supra)  t h a t  while  f a u l t  could be in fe r r ed  

from t h e  v e r y  f a c t s  of t h e  s i t u a t i o n  t h a t  " i f  t h e  d r i v e r  seeks t o  

avoid t h a t  i n fe rence  by proving some spec ia l  f a c t ,  r e l evan t  t o  t h o  

quest ion of fau l t . ,  .,..he may not be precluded from seeking s o  t o  

do." The conception of l i a b i l i t y  without f a u l t ,  which H i s  Lordship 

thought could be de tec ted  i n  ( sup ra ) ,  was t o t a l l y  rejecter!, 
.. . 

There i s  no c o n f l i c t  between t h e s e  r ecen t  English dec is ions  and 

Coventry (supra)  f o r  a t  p.638 t h e  j o i n t  Sudgment of Latham, C,J., 

Rich, Dixon and McTiernan, JJ. reads. "No doubt t h e  language of t h e  

sec t ion  does not exclude 2 defence 0.2 mistake of f a c t  on reasonable 

grounds o r  of involuntar iness  ( f o r  example i n t e r f e r e n c e  by another  

person wi th  t h e  d r i v i n g  of t h e  c a r ) ,  and perhaps t h e r e  may be o the r  

exceptional  excuses, based o n  s p e c i a l  f a c t s  t o  , ~ h i c h  a s t a t e  of mind 

may not be immater5al". Cce a:!so i n  Mc!Lk!e-(suPra) t h e  judgments 

of Barwick, C-J. a t  p.54 and XsTieman, J. a t  p-55. 
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