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REASONS FOR JUDGMENT 

1972 - Pursuant  t o . t h e  n o t i c e  o f  appeal  t h i s  i s  

Mar, 13, an appea l  a g a i n s t  t h e  a p p e l l a n t ' s  c o n v i c t i o n  by t h e  

21 D i s t r i c t  C o u r t  a t  Rabaul on 1 4 t h  December, 1971 

RABAUL o f  h a v i n g  been found drunk i n  a  p u b l i c  p l a c e ,  t o  

w i t ,  t h e  p u b l i c  s e c t i o n  o f  Tomaringa P o l i c e  S t a t i o n  

F r o s t P J .  c o n t r a r y  t o  t h e  p r o v i s i o n s  o f  t h e  P o l i c e  Offences 

Ordinanance, and " t h e  deeming of t h e  a p p e l l a n t  by t h e  

C o u r t  t o  be ah i d l e  and d i s o r d e r l y  person" whereby 

t h e  a p p e l l a n t  was f i n e d  t h e  sum o f  $60.00 payab le  

f o r t h w i t h  i n  d e f a u l t  t h r e e  months'  impr isonment  w i t h  

h a r d  l a b o u r .  

From t h o  r e c o r d  o f  p roceed ings  i t  appears 

t h a t  hav ing  been charged w i t h  t h e  o f fence o f  hav ing  

been found drunk i n  a  p u b l l c  p lace ,  t h e  a p p e l l a n t  

a d m i t t e d  t h e  t r u t h  o f  t h e  i n f o r m a t i o n .  The b r i e f  

s ta tement  o f  f a c t s  - " t h e  defendant  was seen a t  t h e  

ment ioned p l a c e  a t  8.00 p.m. and was observed t o  be 

i n  a  drunken c o n d i t i o n ' '  - was then  r e a d  ove r ,  t o  

which t h e  a p p e l l a n t  made no s ta tement ,  and t h e  

a p p e l l a n t  was a c c o r d i n g l y  c o n v i c t e d  as charged. 

Counsel  f o r  t h e  a p p e l l a n t  conceded t h a t  t h a t  

c o n v i c t i o n  was p r o p e r l y  made, and t h e  appea l  is 

t a k e n  i n  r e s p e c t  o f  t h e  proceed ings  wh ich  f o l l o w e d  

and wh ich  l e d  t o  h i s  c o n v i c t i o n  under S e c t i o n  

6 8 ( l ) ( b ) .  From t h e  r e c o r d  i t  appears t h a t  an 

a p p l i c a t i o n  was made under t h a t  s e c t i o n  t h a t  t h e  

a p p e l l a n t  be d e c l a r e d  an h a b i t u a l  drunkard,  The 
1 



1972 P r o s e c u t i o n  i n f o r m e d  t h e  C o u r t  o f  t h e  p r e v i o u s  

c o n v i c t i o n s  o f  t h e  a p p e l l a n t ,  wh.ich i n c l u d e d  f i v e  
Hanunu conv ic ; c ions  f o r  d r u n k e n n e s s  w i t h i n  t h e  p r e c e d i n g  v .  P u l a i  
-.. -.---...----.- t u a l v e  m o n t h s  p e r i o d ,  a f u r t h e r  f o u r  c o n v i c t i o n s  

F r o s t , S P J .  g o i n g - b a c k  t o  1 2 t h  Nay, 1970 ,  a l l  of  w h i c h  t h e  

a p p e l l a n t  a d m i t t e d .  From h i s  r o a s o n s  f o r  j u d g m e n t ,  

t h e  m a g i s t r a t e  t h e n  e x p l a i n e d  t h e  n a t u r e  o f  t h e  

a p p l i c a t i o n  t o  t h e  a p p e l l a n t ,  who i n d i c a t e d  t h a t  

h e  u n d e r s t o o d .  T h e  a p p e l l a n t  e l e c t e d  t o  s a y  

n o t h i n g  t o  t h e  c o u r t .  The  M a g i s t r a t e  t h e n  p r o c e e d e d  

t o  c o n s i d e r  t h e  m e a n i n g  o f  t h e  s e c t i o n ,  t h e  r e l e v a n t  

p o r t i o n  o f  w h i c h  i s  i n  t h e  f o l l o w i n g  t e r m s : -  

" ( I )  Any p e r s o n  c o m m i t t i n g  a n y  o f  t h e  

f o l l o w i n g  o f f e n c e s  s h a l l  b e  deemed t o  

b e  a n  i d l e  a n d  d i s o r d e r l y  p e r s o n : -  

( a )  . . .  .. .. ... 

( b )  a n y  h a b i t u a l  d r u n k a r d  h a v i n g  b e e n  

t h r i c e  c o n v i c t e d  o f  d r u n k e n n e s s  

w i t h i n  t h e  p r e c e d i n g  t w e l v e  m o n t h s ,  

o r  a n y  common p r o s t i t u t e  who, i n  o r  

on  a n y  p u b l i c  p l a c o ,  b e h a v e s  i n  a  

r i o t o u s  o r  i n d e c e n t  m a n n e r ;  

( 2 )  Any p e r s o n  c o n v i c t e d  o f - b e i n g  an i d l e  

a n d  d i s o r d e r l y  p e r s o n  w i t h i n  t h e  m e a n i n g  

o f  t h e  l a s t  p r e c e d i n g  s u b - s e c t i o n  s h a l l  

b e  g u i l t y  o f  a n  o f f e n c e i ' .  

The  c o n c l u s i o n  t h e  M a g i s t r a t e  came t o  was t h a t  

" e i t h e r  ( a )  t h e  s e c t i o n  w a s  i t s e l f  a  d e f i n i t i o n  o f  t h e  

t e r m  ( o f  h a b i t u a l  d r u n k a r d ) ,  i n  t h a t  s u c h  was a 

p e r s o n  t h r i c e  c o n v i c t e d  o f  d r u n k e n n e s s  w i t h i n  t h e  

p r e c e d i n g  t w e l v e  m o n t h s ,  o r  ( b )  t h a t  t h e  m a t t e r  was 

a q u e s t i o n  f o r  t h e  c o u r t  t o  d e c i d e " .  The  M a g i s t r a t e  

t h e n  c o n s i d e r e d  i.t was o p e n  t o  i n f e r  t h a t  t h e  a p p e l l a n t  

was a n  h a b i t u a l  d r u n k a r d  f r o m  h i s  c o n v i c t i o n s  f o r  

d r u n k e n n e s s  o v e r  t h e  p e r i o d  I h a v e  r e f e r r e d  t o ,  a n d  



f u r t h e r  t h a t  c o n v i c t i o n s ,  w h i c h  t h e  a p p e l l a n t  h a d  a l s o  a d m i t t e d  

f rom 15 /20 /68  i n v o l v i n g  v a g r a n c y ,  d r u n k  a n d  d i s o r d e r l y  o f f e n c e s ,  

b e h a v i n g ' i n  a r i o t o u s  m a n n e r ,  gaming  a n d  v i o l e n c e ,  w h i l s t  n o t  

e s s e n t i a l ,  r e i n f o r c e d  h i s  f e e l i n g  t h a t  t h e  a p p e l l a n t  was s u c h  a  

p e r s o n  t h a t  t h e  s e c t i o n  was mean t  t o  c o v e r .  T h e  M a g i s t r a t e ,  t o  

w e  h i s  own w o r d s ,  " h a v i n g  deemed t h e  a p p e a l l a n t  a n  i d l e  a n d  

d i s o r d e r l y  p e r s o n " ,  f o r  r e a s o n s  w h i c h  h e  t h e n  g a v e ,  p r o c e e d e d  

t o  i m p o s e  a p e n a l t y  by way o f  f i n e .  

I t  was s i g n i f i c a n t  t h a t  t h o s e  words  w e r e  u s e d ,  w i t h o u t  

r e f e r e n c e  t o  a c o n v i c t i o n ,  b e c a u s e  i t  s e e m s  t h a t  t h e  M a g i s t r a t o  

d i d  n o t  a p p r e c i a t e  t h a t ,  f r o m  t h e  i n t r o d u c t o r y  w o r d s  o f  

S e c t i o n  6 8 ( 1 ) ,  a n d  a l s o  f r o m  S e c t i o n  6 8 ( 2 ) ,  t h e  s e c t i o n  

p r o v i d e d  f o r  a n  o f f e n c e  o f  b e i n g  a n  i d l e  and  d i s o r d e r l y  p e r s o n ,  

o t h e r w i s e  h e  wou ld  h a v e  e n t e r e d  i n  t h e  r e c o r d  o f  p r o c e e d i n g s  

w h e t h e r ,  i n  a c c o r d a n c e  w i t h  t h e  p r o c e d u r e  p r o v i d e d  f o r  t h e  

h e a r i n g  o f  s i m p l e  o f f e n c e s ,  h e  h a d  a s c e r t a i n e d  f r o m  t h e  

a p p e l l a n t  w h e t h e r  o r  n o t  h e  h a d  a d m i t t e d  t h e  t r u t h  o f  t h e  

i n f o r m a t i o n ,  w h i c h ,  i n  t h i s  c a s e ,  was o b v i o u s l y  a v e r b a l  o n e ,  

p u r s u a n t  t o  S e c t i o n  135 o f  t h e  D i s t r i c t  C o u r t s  O r d i n a n c e .  

From t h e  a b s e n c e  o f  a n y  q ~ c h  n o t e ,  i t  a p p e a r s  t h a t  t h i s  

p r o c e d u r e  was  n o t  c a r r i e d  o u t ,  a l t h o u g h  t h e  a p p e l l a n t  was g i v e n  

a n  o p p o r t u n i t y  o f  d e f e n d i n g  h i m s e l f  upon t h e  a l l e g e d  c h a r g e  o f  

b e i n g  a n  h a b i t u a l  d r u n k a r d .  

However ,  c o u n s e l  f o r  t h e  a p p e l l a n t  a t t a c k e d  t h e  

c o n v i c t i o n  on  more  f u n d a m e n t a l  g r o u n d s  t h a n  t h e  f a i l u r e  t o  

o b s e r v e  t h e  p r o p e r  p r o c e d u r e .  

The  main  g r o u n d  o f  a p p e a l  was t h a t  t h e r e  was no  c h a r g e  

b e f o r e  t h e  C o u r t  o f  a n  o f f e n c e  i n  r e s p e c t  o f  w h i c h  t h e  a p p e l l a n t  

c o u l d  b e  deemed by t h e  c o u r t  t o  b e  a n  i d l e  a n d  d i s o r d e r l y  

p e r s o n .  C o u n s e l  f o r  t h e  a p p e l l a n t  s u b m i t t e d  t h a t  t h e  

f i l a g i s t r a t e  h a d  m i s t a k e n  t h e  g r a m m a t i c a l  m e a n i n g  o f  t h e  s u b -  

s e c t i o n ,  a n d  t h e  o f f e n c e  p r e s c r i b e d .  by S e c t i o n  6 8 ( l ) ( b )  was 

c o m m i t t e d  o n l y  i f  a l l  t h e  f o l l o w i n g  e l e m e n t s  w e r e  p r o v e d ,  v i z  

- p r o o f  t h a t  a p e r s o n  was  a n  " h a b i t u a l  d r u n k a r d  h a v i n g  b e e n  
t h r i c e  c o n v i c t e d  o f  d r u n k e n n e s s  w i t h i n  t h e  p r e c e d i n g  t w e l v e  

m o n t h s  ..... who, i n  o r  on a n y  p u b l i c  p l a c e ,  b e h a v e s  i n  a 
r i o t o u s  o r  i n d e c e n t m a n n e r " .  As t h e r e  was no  c h a r g o  o r  a n y  

e v i d e n c e  b e f o r e  t h e  c o u r t  o t h e r  t h a n  t h a t  r e l a t i n g  t o  

h a b i t u a l  d r u n k e n n e s s  o r  a l l e g i n g  r i o t o u s  o r  i n d e c e n t  b e h a v i o u r  



i n  a . . . p u b l i c  p l a c e - h e  s u b m i t t e d  t h e - a p p e l l a n t  c o u l d  n o t  h a v e  b e e n  

- .  c o n v i c t e d  u n d e r  t h e  s e c t i o n .  As a m a t t e r  o f  c o n s t r u c t i o n  

c o u n s e l  f o r  t h e  a p p e l l a n t  t h u s  s u b m i t t e d  t h a t  t h e  f i n a l  r e l a t i v e  

c l a u s e  i n  sub -  s e c t i o n  l ( b )  q u a l i f i e d  b o t h ,  "any.  h a b i t u a l  

d r u h k a r d "  e t c .  a n d  a l s o  a n y -  common p r o s t i t u t e .  I n  my o p i n i o n  

t h e  s u b - s e c t i o n  s h o u l d  b e  s o  c o n s t r u e d  upon t h e  p l a i n  m e a n i n g  

o f  t h e  words  o f  t h e  s e c t i o n .  T h i s  c o n s t r u c t i o n  i s  s u p p o r t e d  
I 

by t h e  h i s t o r y  o f  t h e  l e g i s l a t i o n  w h i c h  i s  d e r i v e d  f r o m  t h e  

I m p e r i a l  Vagrancy  A c t , . 5  G B O .  IV C . 8 3 ?  a n d  by r e f e r e n c e  t o  two 

A u s t r a l i a n  s t a t u t e s  a l s o  d e r i v e d  f r o m  t h a t  l e g i s l a t i o n .  T h u s ,  

t h e  V a g r a n c y  A c t  1 9 0 2  o f  N e w  S o u t h  Uales s p e c i f i c a l l y  p r o v i d e s  

t h a t  - 

( d )  b e i n g  a n  h a b i t u a l  d r u n k a r d ,  t h r i c e  c o n v i c t e d  o f  

d r u n k e n n e s s  w i t h i n  t h e  p r e c e d i n g  t w e l v e  m o n t h s ,  

b e h a v e s  i n  a r i o t o u s o r  i n d e c e n t  manner  i n  a n y  

s t r e e t ,  p u b l i c  h i g h w a y ,  o r  p l a c e  o f  p u b l i c  r e s o r t "  

s h a l l  b e  l i a b l e  on  c o n v i c t i o n  t o  t h e  p e n a l t i e s  p r o v i d e d  

( S e c t i o n  4 ( l ) ( d ) ) ;  a n d  t h e  V a g r a n t s ,  Gaming a n d  O t h e r  O f f e n c e s  

A c t  1 9 3 1  t o  1 9 4 9 ,  o f  Q u e e n s l a n d  p r o v i d e s  t h a t  a n y  p e r s o n  who 

" b e i n g  a n  h a b i t u a l  d r u n k a r d ,  b e h a v e s  i n  a r i o t o u s ,  d i s o r d e r l y  

o r  i n d e c e n t  manner  i n  a n y  p u b l i c  p l a c e "  s h a l l  b e  deemed t o  b e  

a v a g r a n t  ( S e c t i o n  4 ( 1 ) ( 1 V ) ) .  I n  my o p i n i o n ,  i t  i s  p r o p e r  t o  

h a v e  r e g a r d  t o  t h e s e  s t a t u t e s  wh ich  i n d i c a t e  t h a t  t h e  v a g r a n c y  

l e g i s l a t i o n w a s  n e v e r  i n t e n d e d  t o  b e  a p p l i e d  t o  a  p e r s o n  

a l l e g e d  t o  b e  a n  h a b i t u a l  d r u n k a r d  w i t h o u t  p r o o f  o f  r i o t o u s  

o r  i n d e c e n t  b e h a v i o u r  i n  a  p u b l i c  p l a c e  o n  t h e  p a r t  o f  s u c h  

D e r s o n .  

A c c o r d i n g l y  t h i s  g r o u n d  o f  a p p e a l  i s  made o u t .  However,  

I - s h o u l d  p o i n t  o u t  t h a t  t h e  M a g i s t r a t e  e r r e d  i n  h o l d i n g  t h a t  

p r o o f  o f  t h r e e  c o n v i c t i o n s  o f  d r u n k e n n e s s  w i t h i n  t h e  p r e c e d i n g  

t w e l v e  m o n t h s  was s u f f i c i e n t  e v i d e n c e  o f  t h e  a p p e l l a n t  b e i n g  a n  

h a b i t u a l  d r u n k a r d .  S e e  ( 1 ) .  F u r t h e r  t h e  

mere p r o o f  o f  t h e  c o n v i c t i o n s  u a s  a l s o  n o t  i n  i t s e l f  s u f f i c i e n t  

e v i d e n c e .  S e e  T a t e  v .  T& ( 2 ) .  

A c c o r d i n g l y ,  t h e  a p p e a l  w i l l  b e  a l l o w e d ,  t h e  c o n v i c t i o n  

a n d  s e n t e n c e  q u a s h e d .  

(1)  ( 1 9 0 9 )  26 W . N .  (N .S .U , )  7 4  
( 2 )  ( 1 8 9 3 )  14 N.S.W,L.R. 1 ( c i t e d  Kennedy A l l a n  p . 1 2 6 )  


