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Baivune Land Portion 62

1973 This is an appeal from a final order made by
Dec, 14, the Land Titles Commission on 19th December, 1972

17, l8 under the provision of the Land Titles Restoration
1274 ‘Ordinance 1951-1968 {hereinafter referred to as Ythe
Feb, 14 Restoration Ordinance®) wherein it was declared that
DORT it was not established that at the appeinted date
MORESBY the Administration of Papua New Guinsa (now callsed
EEII;EES,J. the Government of Papuz New Guinea) was entitled %c

an interest in the land the

subject of this appsal

or entitled tc be registered as the owner of on

person entitled to an interest therein,

A formal claim under the Restoration
Ordinence was lodged by the Administration on LOth
fMay, 1961, In it the Administration claimed a
freehold interest on the land described as Baiyune
Pastoral Lease, Pertion 62, District of Morobe
containing 3122 hectares, GQuestions in the claim

form as to how and from wham the interest claimed




was acguired were not answered but in a sheet of paper attached
to the claim form it was stated that Portion 62 is a surveved
portion, the survey having bsen effected in 1935, and that the
land was formerly held as Pastoral lesse No, 3, Morobe by AJLs
Simpson but forfeited by notice of 10th December, 1941 published
in the New Guinea Gazette on 15th December, 1941 for non-
fulfilment of conditions,

By =& document dated 4th Novembsr, 1961 there was a
reference under Section 36 of the Resteoration Ordinance of
the guestion of native customary rtights in the land claimed
by the respondents.

At the hearing of this appeal before this Court the
appellant's case was based squarely upon the provisions of
the Evidence (land Titles) Ordinance 1969, Section 7 of that
Ordinance makes provision for a number of Yprescribed acts" in
relation to land, By Section 11(1) of the Ordinance proof of
a "prescribed act" in relation to land is sufficient to set up
(subject to rebuttal) "a strong presumption that the land was,
at the relevant date, Administration land." 1In essence the
appellant!s claim is that the evidence establishes that there
was, as provided by Section 7(a) of the Ordinance, a purchase
of the land by or the transfer of the land to the Administration
or alternatively that there was, as provided by Section 7(g) the
giving by the Administration of & granted application for an

Administration lease,

it is acknowledgsd by Counsel fer the appellant that
the appellant's claim must be established pursuant to Section
67(3) of the Restoration Ordinance and it is submitted by him
that the statutory presumption arising from the Evidence (Land
Titles) Ordinance is sufficient to satisfy the requirements of
Section 67(3) of the Restoration Ordinance,

Section 67(3) of the Restoration Ordinance has
raceived congideration in this Court on several occasions.
It was said by Clarkson J. in In re Tonwalik btand (1) that
Section 67(3) empowers the Commission to grant applications

for registration of title where the applicant would have haen

(1) (1969-70) P.N.G.L.R. 110




entitled to registration, if under the repealed provisions

of the Lands Registration Ordinance and with all relevant
documents available proceedings campleted hefore the appointed
date, to bring the land under the Lands Registration Ordinance
would have gstablished entitlement to registration,

The repealed provigions of the Lands Registration
Grdinance comprise Sections 16-4% {inclusive) which in general
terms made provision for the bringing under Ordinance of fres-
hold land already alienated or in process of alienation, The
relevant section for the purpaoses of this case is Section 42(2),
It is acknowledged by Counsel for the appellant that for the
appellant to succeed in the claim it is necessary that the
requirements of Section 42(2) bse satisfied, The crux of the
case made for the appsllant as I comprehend it, is that evi-
dence given before thae Commission that there has been a pur-
chass of the land by the Administration or that alternatively
that there has been the giving by the Administration of a
granted application supplemented by the presumptions arising
from the Evidence (land Titles) Ordinance to which T have
already referred is such as should satisfy the Commission
noticnally performing the functiocns of the Registrar of Titles
under the repealed Section 42(2) of the Lands Registration
Ordinance that the Administration is entitled to a Certificate
of Title.

Basic to the appellant's claim is that it owned the
land as a rssult of a purchase from the ngtive people, Evidence
both oral and documentary was given before the Commissian,

It appears from the evidence that some negotiations for the
purchase of land took place as garly as the year 1933, HMr,
Senior Commissioner Smith in his reasons for his decision {with
which Mr, Chief Commissioner 0!'Shea concurred) found that the
gvidence suppozted a purchase of an undefined part of the land
the subject of these proceedings buft that the svidence did not
_establish the existence of any document authenticating the pur-
chase., These, 1 think, were findings reasonably dpen to the
Commission upon the evidence and, upon the well establishad
principles relating the function of appellate tribunals, should
not, in my view, be disturbed,




Section 42(2) of the iLands Registration Ordinance
' was (before its repsal) in the following terms:

"(2); UWhere any land or any estate or interest in land
(other than land referred to in sub-section (1) hereof)
is or has besn acguirsd by the Crown or the
Administration or has become Crown land orT
Administration land under the provisicns of any
Ordinance or law, the Registrar, upon production of
such svidence of title as he deems sufficient or as may
be prescribed by any Ordipance, accompanied by a proper
plan and description of the land, shall bring the land
under this Ordinance by registering, in manner

provided in this Ordinance, a Certificate of Title

in the name of the Administration of the Territory."

At the time of the transaction, purchase of land by
the Administration from netive awners was governed by Sections
9 and 10 of the Land Ordinance 1922 as amsnded, 1 eXpressed
the opinion in the case of in Re Morobe Goldfields (2) that

Sgction 9 of the Land Ordinance required the authentication
af the transaction in the manner prescribed, that is by an

instrument in Form 5 or an instrument substantially in

(2) (Unrepcrted judgment No. 687 of 19/9/1972)




acecordance with that form., I further exXpressed the view that
an instrument in Form S or substantially in that form was
gvidence prescribed by an Ordinance within the meaning of
Section 42(2), and that the Registrar of Titles could not,
consistently with the proper performance of his function under
Section 42(2) of the Lands Registration Ordinencae have acoepted
anything less es evidence of the Administrationts right to

registration,

It thus seems to me that there basing no evidence of
any document authenticating the transaction and, putting asids
the question of any assistance the appellant may gain from the
provisions of the Evidence (Land Titles) Ordinance, the agpel-
lant's claim te be entitled toc a Certificate of Title under
Section 42(2) must fail,

This leads to a consideration of the provisicns of
the Evidence (Land Titles) Ordinance and so far as the purported
purchasa of the land is concerned particularly to Section 16 of
that Ordinance. Section 16 provides:-

"16,(1) Subject to Subsesction (2) of this section,
for the purposes of setting up a presumption under
this Division in relation to any land it is irrelevant
that -

{a) any prescribed act was invalidly or ineffectually
performed;

(b) any act, matter or thing was made, done or
entered into by a person (including ths
Administration) who had no power to do so,

if it purported to be performed, made, done or entered
into with respect to the land.

(2) Nothing in Subsection (1) of this section
prevents the rebuttal of a presumpticn under Part IV
of this Urdinance by proof of a matter referred to in
paragraph {a) or (b} of that subsection, or derogates
any right to a payment under Part V of this Qrdinance,?®

It will be seen that Sub-section (1) providas that




for the purpcses of s3titing up a presumption under Division 2

of the Ordinence it i3 irrelevant that any prescribed act,

in this instence the purchase of the land by or the transfer

of the land to the Administration (vide Section 7(a) of the
Ordinance) was invalidly or ineffectually performed. However,
notwithstanding the fact that invalid or ineffectual perform-
ance ¢f a prescribed act is stated to be irrelevant Sub-section
(2) allows rebuttal of an irrelevant matier. 1 find the section
diffieult indead to understand, But it seems tc me that this
Section cannot be invoked by the Administration to prove the
occurrence of the prascribed act viz, the purchase of the land
by, or transfer of the land to, the Administration, Rather

it appears to me that the Saction is directed to situations
.where a purchase or transfer has been proved by evidence but
where the authority of the persaon or persons conducting the
transacticn is in gquestion in which event the onus of proof
shifts to the person asserting that the prescribed act proved
was done without proper authority. In this case the Commission
found (rightly in my view) that the prescribed act under

Section 7(a) had not been proved in that the purchase transaction
went only to some undefined part of the land ths subject of

the claim., It thus seems to me that no assistance can be geined
by the Administration from Secticn 16. Further I do not think
that, in the absence of evidence of the existence of a purchase
document, any mssistance can be derived by the appellant from
the provisions of Section 12 of the Ordinancs,

In additisn to the svidence of purchase there was also
gvidence of dealings in the land by the Administration., It
appears that in ebout the year 1934 one A,L, Simpson applied
for a Pastoral Lease of Portion 62 and that his application was
subsequently granted. The lease, however, was forfeited by
notice of 10th December,. 1941 pubhlished in the New Guinsa
Gazetts of 15th December, 1941 for non-fulfilment of conditions,
One J.M. Bourke then applied for & Pastorel Lease cver the arsa
and it appears that on 18th flay, 1948 the then Acting
Administrator approved a recommendation that the application
bae granted, 1%t does not appesr that a lease in fact was
issued but Bourke was in the position of having rights of
gecupancy under a "granted applicestion.™ Subseguently Bourke's
interest was assigned to one M.J. Leahy who, it appears, is
the present holder of the granted application although it also




appears that the term was extended.

It is contendsd on behalf of the appellant that-on
lst May, 1948 (the date of Bourke's grant) at the latest, there
was a granted aspplication within the meaning of Section 7(f) of
the Evidence {land Titles) Ordinance and that by force of Sec-
tion 11(1) of that Ordinance there is set up a strong presump-
tion that the land was at the relevant date Administration land,
"The relevant date" in relation to a granted application for an
Administration lease is defined in Section 3 of the Ordinance
to mean the date on which, under Section 10 of the Ordinence,
the granted application is deemed to have taken effeet., Refer-
ence to Sections 10 and 14 of the Ordinance indicates that "the
relevant date! in-relation to Bourke's granted application was
18th May, 1948,

Thus it is said that therse is in terms of Section
.11{1}, a strong presumption that on 18th May, 1948 the land
was Administration land. "Administration land" is defined in
Section 3{1) of the Ordinance to mean land other than native
land. YMNative land" ig also definsd and does not include
native land while it is or was leasad by the ouwners to the

Administration.

It is here necessary, I think, to advert to the
nature of the proceedings which were before the Commissicn.
As has been said they were proceedings under Section 67(3).
of the Restoration Ordimance. 1t was observed by Clarkson,
J. in e Tonwalik (3) (supra) as follows:-—

g glaimant under the Restoration Ordinance is not en-
deavauring to re-establish ownership, His claim is that
having held cwnership at all material times and, having
heen registered or entitled to be registered as owner in
the lost register, he seeks reccgnition of the fact that
he was so registered or sntitled,"

The entitlement referred to must, of course, be established

by refarence to the appointed date wviz, 10th January, 1852,

{(3) ((1969-70) P,N.G.L.,R., 110)




The Evidence (Land Titles) Ordinance 1969 has the
effect that there arose an evidentiary presumption that on
18th May, 1948 (if ons takes the date of approval of the
granted application in favour of Hourke as being the relevant
date within the meaning of Section 11(1) of the Ordinance)
the land was Administration land which by definition means
merely that it was not native land, I fail to so8e how his
presumption assists the appellant in the cirgumstances of this
case, The éppellant in its claim asserted ocwnership in free-
hold in the land and that it was entitled to registration in
the lost register in respect of that interest, Putting the
appellant’s case, as it seems to me, at its highest, the issuse
may be reduced to this - whether the Commission when under
Section 67{3) of the Restoration Ordinance was notionally
performing the function of the Registrar of Titles under the
repealed Section 42(2) of the Lands Registration Ordinance
could properly have concluded that an evidentiary “strong
presumption” that the land was Administration land, that is,
not native land, was sufficient to entitle the Administration
to a Certificate of Title for a freehold estate in the land.

The test to be applied by the Commission was laid
down by the Full Court in Re Madina (4). There it was said
that it must be clear that such a title has been shown "as

would be forced on an unwilling purchaser,"

In my view the Commission could not properly have
coneluded that the Administration was entitled to a-Certifi=
cate of Title for an estate in freehcld in the land. - This
is the conclusion which the Commission reached and is, I think,
clearly correct.

It might be contended that the Administration
should be considered to have sufiicient interest in the land
to support the grants it has made. But this is not the issue
raised in the present proceedings where the claim asserted is
an entitlement to a Certificate of Title for an estate in fres
hold and a right to the registration of that interest in the
lost register,

(4) (Unreported Judgment FC No. 42 of 6/12/1972)




It should alsc bs kept in mind that at the prsscribed
date the purchase of land from native owners and the manner of
its authentication was gavernad by the provsions of Sections
8 and 9 of the Land Ordinance 1922-1941., The Evidence (Land
Titles) Ordinance is.not an Ordinance relating to the acquisi-
tion of land, It is, as its title suggests, an Ordinance setting
up evidantiary presumptions., To hold that an svidentiary pre=-
sumption that land is not native land entitles the Administration
to a freehold estate in the land would invelvs ignoring tha pro-
visions of the Land Ordinance in force at the relevant time
which governed the acquisition of land by the
Administration from native owners,

Counsel for the appellant cited the case of Re_Madina
(5) and the decision of the Full Court on appeal from that
decision {No, FC 42 supra) as authorities for the proposition
that the Administration could invoke the aid of the Evidence
(Land Titles) Ordinance in this case. Tha facts in Re Madina(supra)
(6) wers very different from those in the present case and it
soems that the issue presently raised did not arise for
cansideration. 1t may well bs that, in some circumstances,
agssistance could be derived by the Administration from ths
Evidence (Land Titles) Ordinance in proceadings under the
Restoration Ordinance, In the circumstances of this case
however I think that neither the decision of Kelly, J. nor that
of the Full Court in the case of Re Madina (7) provide assis-
tance in the matter,
T 71 would afficm the decision of the Land Titles
Commission,

Solicitor for the Appellant: P,J, Clay, Crown Solicitor

Solicitor for the Respondents: G.R. Keenah, Acting Public
Soligitor

Unreported decision of Kelly, J., No., 654

Eg} EUnreported decision of Kelly, J., No. 654;
(7) (Unreported Judgment FC No. 42 of 6/12/1972)




