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22nd A p r i l ,  1974. 

THE QUEEN 

v. 

TUMBIPAI LAKI and DIRU TALIPUANI 

Dec i s ion  and Reasons f o r  Dec i s ion  

1974 - The accused i n  t h i s  c a s e  were j o i n t l y  charged 

22 w i t h  unZawfully k i l l i n g  one Mark I r e i  on 4 t h  September, 

1973. The c a s e  f o r  t h e  Crown was t h a t  t h e  two accused 
LAIAGAM 

had performed an o p e r a t i o n  on t h e  deceased  a s  a  r e s u l t  

L a l o r  J. o f  which o p e r a t i o n  t h e  deceased  had d i e d  by r eason  o f  a  
massive i n f e c t i o n  i n t r o d u c e d  by t h a t  o p e r a t i o n .  

The ev idence  i n  t h e  c a s e  was q u i t e  s h o r t  and 

i n  f a c t  n o t  s u b j e c t  t o  d i s p u t e  i n  any m a t e r i a l  p o i n t .  

It appea r s  t h a t  t h e  deceased  had been s u f f e r i n g  

from an i l l n e s s  which he  a t t r i b u t e d  t o  a  blow from a  

s t i c k  r e c e i v e d  abou t  one y e a r  b e f o r e  h i s  d e a t h .  The e v i -  

dence  was t h a t  i n  t h a t  y e a r  on a  number o f  o c c a s i o n s  he  

had sought  medica l  a t t e n t i o n  a t  t h r e e  h o s p i t a l s ,  govern- 

ment and m i s s i o n ,  which were s t a f f e d  by  q u a l i f i e d  Euro- 

pean d o c t o r s .  The f u r t h e s t  o f  t h e s e  h o s p i t a l s  was d i s -  

t a n t  from h i s  v i l l a g e  some s i x t y  m i l e s .  From t h e  e v i -  

dence  o f  h i s  mother  it appea r s  t h a t  he  d i d  n o t  o b t a i n  any 

t r e a t m e n t  from t h e s e  h o s p i t a l s  which a l l e v i a t e d  h i s  con- 

d i t i o n .  Immediately b e f o r e  h i s  d e a t h  h i s  c o n d i t i o n  

a p p a r e n t l y  worsened; he d i d  n o t  e a t  n o r  d i d  he move from 

h i s  house.  A t  t h i s  s t a g e  he c a l l e d  i n  t h e  two accused 

and asked them t o  o p e r a t e  on him. 

From t h e  evidence  it appeared  t h a t  t h e  two accused 
were surgeons  i n  t h e  v i l l a g e .  There was no evidence  given-. 

a s  t o  t h e i r  r e g i s t r a t i o n  o r n o n - r e g i s t r a t i o n , ,  b u t  I am p r e -  

pa red  t o  assume t h a t  t h e y  were n o t  r e g i s t e r e d .  They claimed 
t h a t  t h e y  had performed many o p e r a t i o n s  s u c c e s s f u l l y  and 

o f f e r e d  t o  produce t h e i r  p a t i e n t s  t o  t h e  c o u r t .  



1974 - The evidence  was t h a t ,  i n  t h e  p r e s e n t  c a s e ,  

The Queen t h e y  o p e r a t e d  upon t h e  d e c e a s e d ' s  c h e s t  w i t h  a  bamboo 

v. s c a l p e l  and a f t e r  having bound up h i s  c h e s t  he lped him t o  
Tumbipai t h e  house where h e  remained u n t i l  h i s  d e a t h  some t h r e e  Laki  and 
Diru days l a t e r .  Upon o p e r a t i n g ,  it seems t h a t  t h e y  found a  
TaLipuani l a r g e  amount o f  puss  i n s i d e  t h e  c h e s t  and t h o u g h t  t h a t  it 

Lialor J. was l i k e l y  t h a t  h e  would d i e  from it. 

The medica l  ev idence  c a l l e d  by t h e  Crown was 

t h e  lower  c o u r t  d e p o s i t i o n  o f  a  Dr. McGoldrick, a  Bachelor  

o f  Surgery  and a  Bachelor  o f  Medicine,  who g radua ted  from 

Monash U n i v e r s i t y  i n  1971. He had, a t  t h e  t i m e ,  f i v e  

months exper i ence  a t  Laiagam. He h a s  s i n c e  l e f t  t h e  t e r r i -  

t o r y  and h i s  d e p o s i t i o n  was admi t t ed  i n  evidence ,  s u b j e c t  

t o  t h e  e x c l u s i o n  o f  c e r t a i n  passages  e x p r e s s i n g  non- 
medica l  o p i n i o n s ,  f o r  which he had n o t  been q u a l i f i e d .  

H i s  ev idence  was t h a t  on g e n e r a l  examination t h e r e  were 
found t o  b e  t h r e e  i n c i s i o n s  made o v e r  t h e  c h e s t .  On open- 
i n g  t h e  c h e s t  he found t h a t  t h e  whole r i g h t  l u n g  was con- 

s o l i d a t e d  and t h e  p l u r a l  c a v i t y  was comple te ly  invo lved  i n  

a  p u r u l e n t  i n f e c t i v e  p r o c e s s .  He a t t r i b u t e d  t h i s  i n f e c -  
t i o n  t o  a  r e s u l t  o f  t h e  o p e r a t i o n .  The examinat ion  was 

made some t h i r t y - s i x  hours  a f t e r  t h e  d e a t h  o f  t h e  deceased ,  

The Crown based t h e i r  c a s e  on t h r e e  s e c t i o n s  o f  
t h e  Cr imina l  Code. 

"282. S u r g i c a l  o p e r a t i o n s .  - A pe r son  i s  n o t  c r imina l -  
l y  r e s p o n s i b l e  f o r  pe r fo rming  i n  good f a i t h  and w i t h  

r e a s o n a b l e  c a r e  and s k i l l  a  s u r g i c a l  o p e r a t i o n  upon any 

pe r son  f o r  h i s  b e n e f i t ,  o r  upon an 'unborn c h i l d  f o r  t h e  
p r e s e r v a t i o n  o f  t h e  m o t h e r ' s  l i f e ,  i f  t h e  per formance  of 

t h e  o p e r a t i o n  i s  r e a s o n a b l e ,  having r e g a r d  t o  t h e  

p a t i e n t ' s  s t a t e  a t  t h e  time and t o  a l l  t h e  c i r cums tances  
o f  t h e  case."  

'284. Consent  t o  d e a t h  immate r i a l .  - Consent  by a  

. p e r s o n  t o  t h e  c a u s i n g  o f  h i s  own d e a t h  does  n o t  a f f e c t  
t h e  c r i m i n a l  r e s p o n s i b i l i t y  o f  any pe r son  by whom such  
d e a t h  i s  caused."  

"288. Duty o f  p e r s o n s  do ing  dangerous  a c t s .  - It i s  

t h e  d u t y  o f  e v e r y  pe r son  who, excep t  i n  a  c a s e  o f  
n e c e s s i t y ,  u n d e r t a k e s  t o  a d m i n i s t e r  s u r g i c a l  o r  med ica l  

t r e a t m e n t  t o  any o t h e r  pe r son  o r  t o  do any o t h e r  l a w f u l  . 

a c t  which i s  o r  may b e  dangerous  t o  human l i f e  o r  h e a l t h ,  



t o  have reasonab le  s k i l l  and t o  u s e  r e a s o n a b l e  c a r e  i n  do ing  

such a c t :  and he i s  he ld  t o  have caused any consequences 

which r e s u l t  t o  t h e  l i f e  o r  h e a l t h  o f  any person by reason  

o f  any omission t o  obse rve  o r  perform t h a t  duty ."  

The Crown argued t h a t  by  reason  o f  t h e s e  s e c t i o n s  

t h e  accused were g u i l t y  o f  t h e  unlawful  k i l l i n g  o f  t h e  de-  
I 

ceased and t h e  p a r t i c u l a r s  o f  c r i m i n a l  neg l igence  a l l e g e d  were 
a s  fo l lows :  - 

( 1 )  The use  o f  t h e  bamboo k n i f e  f o r  t h e  o p e r a t i o n  and 

t h e  l a c k  of  a s e p s i s ;  

( 2 )  The f a c t  t h a t  t h e  o p e r a t i o n  was performed on t h e  

c h e s t ;  and 

( 3 )  The massive i n f e c t i o n  which t h e  d o c t o r  found t o  be 
p r e s e n t  fo l lowing  t h e  o p e r a t i o n .  

I t u r n  now t o  d i r e c t  myself  on t h e  law a p p l i c a b l e  t o  

t h i s  case.  

The f i r s t  two s e c t i o n s  o f  t h e  Cr iminal  Code r e l i e d  

on by t h e  Crown, namely ss. 282 and 284 form p a r t  o f  Chapter  

XXVI of  t h e  Code which i s  headed "Assau l t s  and Violence  t o  t h e  

Person Genera l ly :  J u s t i f i c a t i o n  and Excusett. 

The c h a p t e r  i s  concerned w i t h  d e f i n i n g  what i s  an 
a s s a u l t  and w i t h  making a s s a u l t s  un lawfu l  u n l e s s  a u t h o r i s e d  

o r  j u s t i f i e d  o r  excused by law. The m a j o r i t y  o f  t h e  s e c t i o n s  
o f  t h i s  c h a p t e r  a r e  concerned t o  d e f i n e  t h e  c i rcumstances  i n  

which an  a s s a u l t  i s  a u t h o r i s e d  o r  j u s t i f i e d  o r  excused. 
- 

S e c t i o n  282 i s  a  s e c t i o n  which i s  concerned t o  j u s t i -  

f y  what would o t h e r w i s e  b e  an a s s a u l t  upon a person when a 
s u r g i c a l  o p e r a t i o n  i s  performed upon him wi thou t  h i s  consent .  

It reproduces  a lmost  ve rba t im Clause  68 of  t h e  Eng l i sh  D r a f t  

B i l l  o f  1880 based upon t h e  work o f  S i r  James F i t z j ames  Stephen. 
The p r o p o s i t i o n  t h a t  an o p e r a t i o n  performed i n  t h e  circum- 

s t a n c e s  s e t  o u t  i n  t h i s  s e c t i o n  was n o t  t h e  s u b j e c t  o f  c r i m i n a l  

r e s p o n s i b i l i t y  was accepted  b o t h  by S i r  James Stephen and by 

S i r  Samuel G r i f f i t h  i n  t h e  Queensland Code. The common law 
p o s i t i o n  i s  n o t  s o  c l e a r .  

I n  t h e  c i rcumstances  of t h i s  c a s e  I hold  t h a t  s. 282 
h a s  no a p p l i c a t i o n  t o  t h e  case.  The s e c t i o n  i s  concerned w i t h  



what would o the rwise  b e  an a s s a u l t  by reason  of  l a c k  o f  con- 

s e n t .  I n  t h i s  c a s e  t h e r e  was no a s s a u l t  a s  t h e  accused were 

asked t o  perform t h e  o p e r a t i o n  by t h e  deceased.  I n  any c a s e  

it does  n o t  c r e a t e  b u t  n e g a t i v e s  c r i m i n a l  r e s p o n s i b i l i t y .  

S e c t i o n  284 i s  a l s o  concerned t o  d e l i m i t  t h e  a r e a  

0 i n  which an a s s a u l t  i s  l awfu l .  By d e f i n i t i o n  - s. 245 - a  
pe r son  cannot  commit an a s s a u l t  i f  it i s  consented  to .  The 

e f f e c t  of  s. 284 i s  merely  t o  remove any l e g a l  s i g n i f i c a n c e  

from t h e  consen t  by a  person t o  t h e  caus ing  o f  h i s  own dea th ,  

I n  o t h e r  words, t h e  law r e l a t i n g  t o  a s s a u l t  h a s  no r e l e v a n c e  

where d e a t h  i s  caused by t h a t  a s s a u l t .  A pe r son  may consen t  

t o  an a s s a u l t  b u t  h i s  c r i m i n a l  r e s p o n s i b i l i t y  w a s s a u l t  

does n o t  a f f e c t  h i s  c r i m i n a l  r e s p o n s i b i l i t y  death .  This  

is determined by Chapter  X X V I I I  o f  t h e  Code i n  which it i s  

made unlawful  t o  k i l l  any person u n l e s s  such k i l l i n g  i s  

a u t h o r i s e d  o r  j u s t i f i e d  o r  excused by law. K i l l i n g  i s  de-  

f i n e d  a s  caus ing  t h e  d e a t h  e i t h e r  d i r e c t l y  o r  i n d i r e c t l y  o f  

a  human being.  A d i r e c t  cause  o f  d e a t h  i s  one from which t h e  

d e a t h  f lows  immediately and i n c l u d e s  t h e  a c t s  o r  omiss ions  

s e t  o u t  i n  ss. 294 t o  298 of  t h e  Code. The i n d i r e c t  causes  

of  d e a t h  a r e  s e t  o u t  i n  Chapter  X X V I I  of  t h e  Code d e a l i n g  

w i t h  d u t i e s  r e l a t i n g  t o  t h e  p r e s e r v a t i o n  of  human l i f e .  I n  

ss. 285 t o  290 t h e  f a i l u r e  o f  a  person t o  c a r r y  o u t  t h e  d u t i e s  

t h e r e i n  l a i d  down i s  he ld  t o  have caused t h e  consequence a r i s -  

i n g  from t h e  omission t o  perform a  duty .  Thus i f  t h e  omission 

t o  perform t h e  d u t y  r e s u l t s  i n  t h e  d e a t h  of  a  p e r s o n ,  t h e  p e r -  

son f a i l i n g  t o  perform t h e  d u t y  i s  h e l d  t o  have caused t h e  

dea th .  

N e i t h e r  s. 282 n o r  s. 284 t h e n  can o p e r a t e  t o  c r e a t e  

c r i m i n a l  r e s p o n s i b i l i t y  i n  t h i s  case .  Th i s  i s  t o  b e  found . .  

e l sewhere  and s p e c i f i c a l l y  i n  s. 288 of  t h e  Cr iminal  Code. 
. . 

Under t h i s  s e c t i o n  t h e  Crown must e s t a b l i s h  t h e  f o l -  

lowing f a c t s  t o  show t h a t  t h e  accused i s  g u i l t y  of  unlawful  

k i l l i n g :  

( 1 )  If t h e r e  i s  evidence  t h a t  t h e  s u r g i c a l  t r e a t m e n t  was 

g iven  i n  a  c a s e  o f  n e c e s s i t y  t h e  Crown must n e g a t i v e  
t h i s  on t h e  f a c t s .  

( 2 )  The Crown must show t h a t  t h e  accused under took t o  ad- 

m i n i s t e r  s u r g i c a l  t r e a t m e n t  which was o r  could  b e  

dangerous t o  human l i f e .  



( 3 )  It must show t h a t  t h e  accused d i d  n o t  have r e a s o n a b l e  

s k i l l  and d i d  n o t  u s e  r easonab le  c a r e  i n  a d m i n i s t e r i n g  
s u r g i c a l  t r e a t m e n t .  

(4) And f i n a l l y  i t  must show t h e  d e a t h  was a  consequence 

of  t h e  f a i l u r e  i n  t h e  d u t y  t o  have r e a s o n a b l e  s k i l l  

and u s e  r e a s o n a b l e  c a r e .  

The s t a n d a r d  o f  r easonab le  s k i l l  and r e a s o n a b l e  c a r e  
set  o u t  i n  s. 288 i s  a s  t h e  High Cour t  s a i d  i n  r e l a t i o n  t o  s. 
266, " t h a t  s e t  by t h e  common law i n  c a s e s  where neg l igence  
amounts t o  manslaughter1+,  Cal laqhan v. The Queen (1). The - 

common law t e s t  a s  t o  c r i m i n a l  neg l igence  o f  u n q u a l i f i e d  medi- 

c a l  men i s  s e t  o u t  by Ellenborough C.J. i n  Rex v. Will iamson 

( 2 ) .  I n  t h a t  c a s e  t h e  accused who was a  p r a c t i s i n g  b u t  un- 

q u a l i f i e d  midwife mistook a  p r o l a p s u s  u t e r i  f o r  a  remaining 

p a r t  o f  t h e  p l a c e n t a  which had n o t  been brought  away a t  t h e  
t ime  o f  d e l i v e r y :  i n  a t t empt ing  t o  b r i n g  away t h e  p ro lapsed  

u t e r u s  by f o r c e ,  he  l a c e r a t e d  t h e  u t e r u s  and t o r e  a sunder  an 

a r t e r y  caus ing  t h e  d e a t h  of t h e  p a t i e n t .  A number o f  medica l  
w i t n e s s e s  gave evidence  t h a t  t h e r e  must have been a  g r e a t  want 
of  anatomical  knowledge i n  t h e  p r i s o n e r .  Lord Ellenborough 
d i r e c t e d  t h e  j u r y  a s  fo l lows :  

"There has  n o t  been a  p a r t i c l e  o f  ev idence  adduced which 

goes t o  c o n v i c t  t h e  p r i s o n e r  o f  t h e  crime of  murder: b u t  

s t i l l  it is  f o r  you t o  c o n s i d e r  whether  t h e  evidence  goes  s o  
f a r  a s  t o  make o u t  a  c a s e  o f  manslaughter .  To s u b s t a n t i a t e  

t h a t  charge ,  t h e  p r i s o n e r  must have been g u i l t y  o f  c r i m i n a l  
misconduct ,  a r i s i n g  e i t h e r  from t h e  g r o s s e s t  ignorance  o r  
t h e  most c r i m i n a l  i n a t t e n t i o n .  One o r  o t h e r  o f  t h e s e  i s  
n e c e s s a r y  t o  make him g u i l t y  of  t h a t  c r i m i n a l  n e g l i g e n c e  and 
misconduct ,  which i s  e s s e n t i a l  t o  make o u t  a  c a s e  o f  man- 

s l a u g h t e r .  It does  n o t  appear  t h a t  i n  t h i s  c a s e  t h e r e  was 

any want o f  a t t e n t i o n  on h i s  p a r t ;  and, from t h e  evidence  of  

t h e  w i t n e s s e s  on h i s  b e h a l f ,  it appears  t h a t  he had d e l i v e r e d  
many women a t  d i f f e r e n t  t i m e s ,  and from t h i s  he  must have 

had some degree  o f  s k i l l . "  

Accordingly  I d i r e c t  myself t h a t  t h e  Crown must 

e s t a b l i s h  e i t h e r  t h e  g r o s s e s t  ignorance  o r  t h e  most c r i m i n a l  
i n a t t e n t i o n  on t h e  p a r t  of  t h e  accused. 

It must e s t a b l i s h  f u r t h e r  t h a t  t h e  d e a t h  o f  t h e  de-  
ceased was caused by t h i s  c r i m i n a l  l a c k  o f  s k i l l  o r  l a c k  of  

1952-53) 87 C.L:R. 115 a t  p,  124 
1807)  3 Car.  8 P. 635 



care .  It should be  noted t h a t  t h e  consequences o f  t h e  c r i m i n a l  

n e g l i g e n c e , w h i l s t  a  necessa ry  f a c t  t o  e s t a b l i s h  t h e  o f fence  

charged,  a r e  n o t  evidence  of  t h e  c r i m i n a l  neg l igence .  A s  t h e  

P r i v y  Council  s a i d  i n  Akerele v. The Kinq (3 )  - 
"The a c t  had a l r e a d y  t aken  p l a c e ,  and i t s  observed con- 

sequences,  which o n l y  showed-themselves a t  a  l a t e r  d a t e ,  
I could n o t  add t o  i t s  c r i m i n a l i t y .  The neg l igence  t o  be i m -  

puted depends on t h e  p robab le ,  n o t  t h e  a c t u a l  r e s u l t . "  

F u r t h e r  on t h e i r  Lordships s a i d  - 
fsTheir  Lordships  cannot accep t  t h e  view t h a t  c r i m i n a l  

negl igence  h a s  been proved merely because a  number o f  pe r -  
sons  have been made g r a v e l y  ill a f t e r  r e c e i v i n g  an i n j e c t i o n  
o f  s o b i t a  from t h e  a p p e l l a n t  coupled w i t h  a  f i n d i n g  t h a t  a  

h i g h  degree  o f  c a r e  has n o t  been exerc i sed .  They do n o t  
t h i n k  t h a t ,  merely because t o o  s t r o n g  a  mix tu re  was once 

dispensed and a  number of  pe r sons  were made g r a v e l y  ill, a  
c r i m i n a l  degree  o f  neg l igence  was proved." 

Applying the.  above d i r e c t i o n s  t o  t h e  f a c t s  o f  t h e  

case  I now ask myself  - Have t h e  Crown e s t a b l i s h e d  t h e s e  f a c t s  

beyond reasonab le  doubt? 

F i r s t l y  as  t o  t h e  evidence  o f  n e c e s s i t y .  A s  has  
been noted t h e  Crown evidence was t h a t  t h e  deceased unsuccess-  

f u l l y  sought t r e a t m e n t  on a  number of  occas ions  over  a  p e r i o d  

o f  a  y e a r  from r e g i s t e r e d  h o s p i t a l s  u n t i l ,  f i n a l l y ,  i n  appar- 

e n t l y  a  s e r i o u s  s t a t e  of  i l l - h e a l t h ,  he c a l l e d  i n  t h e  accused. 

Having regard  t o  t h e  f a c t  t h a t  t h e r e  a r e  some t h r e e  European 
d o c t o r s  i n  an a r e a  w i t h  a  popu la t ion  o f  w e l l  i n  excess  o f  
100,000 people  and t h e  proven i n a b i l i t y  t o  o b t a i n  medical  
a t t e n t i o n  from a  h o s p i t a l  i t  would seem t h a t  t h e r e  i s  evidence  

upon which it could b e  h e l d  t h a t  a  s t a t e  o f  n e c e s s i t y  e x i s t e d .  
No a t t empt  was made by t h e  Crown t o  e x p l a i n  o r  e l a b o r a t e  t h i s  

evidence.  I n  t h e  view I t a k e  o f  t h e  major f a c t s  o f  t h e  c a s e ,  

it i s  unnecessary  t o  express  any op in ion  a s  t o  whether,  i f  t h e  

c a s e  tu rned  upon t h i s  p o i n t  a lone ,  t h e  Crown would have nega- 

t i v e d  t h e  s t a t e  of  n e c e s s i t y  a s  they  were bound t o  do. 

Turning t o  t h e  second element i n  t h e  c a s e  t o  be  

proven by t h e  Crown, namely t h e  g r o s s  ignorance  o r  t h e  most 

c r i m i n a l  i n a t t e n t i o n  o f  t h e  accused t h e  p a r t i c u l a r s  given by 

t h e  Crown a r e  a s  s e t  o u t  above. Before c o n s i d e r i n g  them I 

(3)  (1943) A.C. 255 a t  p. 264 



make t h e  fo l lowing  g e n e r a l  comments on t h e  s t a t e  of  t h e  e v i -  

dence. 

F i r s t l y ,  no d i r e c t  ev idence  was c a l l e d  by t h e  Crown 

a s  t o  t h e  q u a l i f i c a t i o n s  and exper ience  of  t h e  accused.  How-- 

e v e r ,  i n  t h e  Crown evidence it appeared t h a t  t h e  accused oper-  

a t e d  a t  t h e  r e q u e s t  of  t h e  deceased and fu r the rmore  t h a t  t h e y  

had performed o p e r a t i o n s  s u c c e s s f u l l y  i n  a  c o n s i d e r a b l e  number 

of  cases .  In  Wil l iamson 's  c a s e  ( 4 )  ( s u p r a ) ,  a  number of  

fo rmer  p a t i e n t s  o f  t h e  accused were c a l l e d ,  who spoke a s  t o  

h i s  k indness  and a t t e n t i o n  and a l s o  t o  h i s  s k i l l  a s  f a r  a s  

t h e y  were a b l e  t o  judge. R e f e r r i n g  t o  t h i s  ev idence  i n  h i s  

summing up,  Lord Ellenborough s a i d  a s  fo l lows  - 
'I... from t h e  evidence  o f  t h e  w i t n e s s e s  on h i s  b e h a l f ,  it 

appears  t h a t  he  had d e l i v e r e d  many women a t  d i f f e r e n t  t i m e s ,  

and from t h i s  he  must have had some degree  o f  s k i l l . "  

S i n c e  t h e  q u e s t i o n  of  whether  t h e  accused had r e a s o n a b l e  s k i l l  
i s  a  j u r y  m a t t e r  and s i n c e  "it i s  on j u s t  such q u e s t i o n s  a s  
t h e s e  t h a t  t h e  knowledge and common s e n s e  of  a  l o c a l  j u r y  a r e  

i n v a l u a b l e . "  (Kwaku Mensah v. The Kinq ( 5 ) ) .  I ask myself  

whether  a  j u r y  of  Enga v i l l a g e r s  would f i n d  t h a t  t h e  Crown had 

proven beyond r e a s o n a b l e  doubt  t h a t  t h e  accused had a c t e d  w i t h  

t h e  g r o s s e s t  ignorance .  I f i n d  t h a t  a l l  of  t h e  evidence  i s  t o  
t h e  con t ra ry .  That  i n  f a c t  t h e  accused were accepted  by t h e  

v i l l a g e r s  a s  men of  r e a s o n a b l e  s k i l l .  

I t u r n  now t o  t h e  q u e s t i o n  a s  t o  whether  t h e  accused 
a c t e d  w i t h o u t  r e a s o n a b l e  ca re .  Here aga in  t h e  evidence  of  t h e  

Crown was v e r y  sketchy.  The o n l y  d i r e c t  evidence  t h a t  I have 
i s  t h a t  t h e  accused o p e r a t e d  on t h e  deceased w i t h  a  bamboo 
s c a l p e l  i n  t h e  open a i r .  The Crown p r o s e c u t o r  i n  h i s  summing 

up a l l e g e d  t h a t  one of t h e  p a r t i c u l a r s  of  t h e  c r i m i n a l  n e g l i -  

f e n c e  a l l e g e d  by t h e  Crown was t h e  u s e  of  t h e  bamboo s c a l p e l  

t o g e t h e r  w i t h  a  l a c k  o f  a s e p s i s .  Applying t h e  same j u r y  t e s t  
t o  t h i s  a l l e g a t i o n  I f i n d  t h a t  t h e r e  i s  no reason  why one 

should  d e s i g n a t e  t h e  u s e  of  a  bamboo s c a l p e l  a s  g r o s s  n e g l i -  

gence. On t h e  q u e s t i o n  o f  l a c k  of  a s e p s i s  t h e r e  was no d i r e c t  
ev idence  of  any k ind  a s  t o  t h e  manner i n  which t h e  o p e r a t i o n  

was performed o r  t h e  p r e c a u t i o n s  a g a i n s t  t h e  i n t r o d u c t i o n  o f  

i n f e c t i o n .  There i s  no ev idence  on which I could  f i n d  t h a t  a s  
r e g a r d s  t h e  performance of  t h e  o p e r a t i o n  t h e  accused had a c t e d  

w i t h  t h e  c r i m i n a l  i n a t t e n t i o n  which t h e  Crown must prove. 
-. 

1807) 3 Car. 8, P. 635 
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A s  f u r t h e r  evidence  o f  t h e  l a c k  o f - r e a s o n a b l e  c a r e  
t h e  Crown r e l i e d  on two f u r t h e r  p a r t i c u l a r s  - 

(1) The f a c t  t h a t  t h e  o p e r a t i o n  was t o  t h e ' c h e s t ;  and 

( 2 )  The mass ive  i n f e c t i o n  from which t h e  d e a t h  was 

caused.  

If t h e  pe r fo rmance .o f  c h e s t  o p e r a t i o n s  were ev idence  o f  l a c k  

o f  r e a s o n a b l e  c a r e ,  t hen  o n l y  t o t a l y  s u c c e s s  cou ld  s a v e  t h o r a c i c  
su rgeons  from p r o s e c u t i o n .  The ev idence  a s  t o  t h e  source  o f  

t h e  mass ive  i n f e c t i o n  was n o t  who l ly  s a t i s f a c t o r y ,  i n  t h a t  

w h i l s t  t h e  d o c t o r  was c e r t a i n  t h a t  it had been i n t r o d u c e d  a s  

a  r e s u l t  o f  the .  o p e r a t i o n ,  t h e  ev idence  o f  t h e  accused was t h a t  

t h e r e  was a  p r e - e x i s t i n g  i n f e c t i o n .  Assuming, however, t h a t  

t h e  i n f e c t i o n  was caused o r  was secondary  t o  t h e  o p e r a t i o n ,  is 
t h i s  then  evidence  o f  l a c k  o f  r e a s o n a b l e  c a r e ?  The Crown argu- 

ment s u f f e r s  from. t h e  v e r y  d e f e c t  which t h e - B o a r d  r e j e c t e d  i n  

A k e r e l e ' s  c a s e  ( 6 )  ( s u p r a ) .  I n  o t h e r  words, t h e y  argued from 

an a c t u a l  consequence t o  an assumed b u t  undef ined  c r i m i n a l l y  

n e g l i g e n t  a c t ,  r a t h e r  than  from a  d e f i n e d  a c t  b e a r i n g  p r o b a b l e  

consequences. As a  m a t t e r  o f  l o g i c  t h e  Crown p r o p o s i t i o n  
could  o n l y b e  suppor ted  i f  t h e r e  was a  v a l i d  ma jo r  premise  t o  - .  

t h e  e f f e c t  t h a t  " a l l  i n f e c t i o n s  a r e  caused by c r i m i n a l l y  n e g l i -  

g e n t  a c t s . '  Of c o u r s e ,  such  a  premise  i s  f a c t u a l l y  un tenab le .  

I t h e r e f o r e  f i n d  t h a t  t h e r e  i s  no ev idence  on which 
t h e  accused cou ld  have p r o p e r l y  been charged w i t h  manslaughter  

and I f i n d  them n o t  g u i l t y  o f  t h e  charge.  I would r e f e r  t o  

t h e  s t a t e m e n t  o f  Hullock B, i n  Rex v. Van B u t c h e l l  (7 ) .  He 
s a i d  - 

"This  i s  an i n d i c t m e n t  f o r  mans laugh te r ,  and I am r e a l l y  

a f r a i d  t o  l e t  t h e  c a s e  go on ,  l e s t  an i d e a  should  be  e n t e r -  

t a i n e d  t h a t  a  man's p r a c t i c e  may be  ques t ioned  whenever an 

o p e r a t i o n  f a i l s .  I n  t h i s  c a s e  t h e r e  i s  no ev idence  o f  t h e  - 
mode i n  which t h i s  o p e r a t i o n  was performed;  and, even assum- 

i n g  f o r  t h e  moment t h a t  it caused t h e  d e a t h  o f  t h e  deceased ,  

I am n o t  aware o f  any l aw which s a y s  t h a t  t h i s  p a r t y  can be  

found g u i l t y  o f  manslaughter .  It i s  my o p i n i o n ,  t h a t  it . .  

makes no d i f f e r e n c e  whether  t h e  p a r t y  b e  a  r e g u l a r  o r  an ir- 

r e g u l a r  su rgeon ,  indeed,  i n  remote p a r t s  o f  t h e  c o u n t r y ,  

many p e r s o n s  would b e  l e f t  t o  d i e  i f  i r r e g u l a r  su rgeons  were 
n o t  al lowed t o  p r a c t i s e .  There i s  no doubt  t h a t  t h e r e  may 

be  c a s e s  where b o t h  r e g u l a r  and i r r e g u l a r  su rgeons  might  b e  



l i a b l e  t o  an ind ic tmen t ,  a s  t h e r e  might be c a s e s  where, 

from t h e  manner of  t h e  o p e r a t i o n ,  even m a l i c e  might  be 

i n f e r r e d .  .... It may be t h a t  a  person n o t  l e g a l l y  

q u a l i f i e d  t o  p r a c t i s e  a s  a  surgeon may be l i a b l e  t o  penal -  

t i e s ;  b u t  s u r e l y  he  cannot  be l i a b l e  t o  an ind ic tmen t  f o r  

fe lony.  It i s  q u i t e  c l e a r ,  you may r e c o v e r  damages a g a i n s t  

a  medica l  man f o r  a  want o f  s k i l l ;  b u t ,  a s  my Lord IHale 
I 

s a y s ,  'God f o r b i d  t h a t  any mischance of  t h i s  k ind should  

make a  person g u i l t y  of  murder o r  manslaughter . '  Such i s  

t h e  op in ion  of one of  t h e  g r e a t e s t  Judges t h a t  e v e r  adorned 

t h e  bench of  t h i s  country ;  and h i s  p r o p o s i t i o n  amounts t o  

t h i s ,  t h a t  i f  a pe r son ,  bona f i d e  and h o n e s t l y  e x e r c i s i n g  

h i s  b e s t  s k i l l  t o  c u r e  a  p a t i e n t ,  performs an o p e r a t i o n  

which causes  t h e  p a t i e n t ' s  dea th ,  he i s  n o t  g u i l t y  of  man- 

s l a u g h t e r .  I n  t h e  p r e s e n t  c a s e ,  no ev idence  has  been g iven 

r e s p e c t i n g  t h e  o p e r a t i o n  i t s e l f .  It might have been p e r -  

formed w i t h  t h e  most p roper  ins t rument  and i n  t h e  most pro-  

p e r  manner, and y e t  might have f a i l e d .  M r ,  Lloyd has  him- 

s e l f  t o l d  u s  t h a t  he performed an o p e r a t i o n ,  t h e  p r o p r i e t y  

of  which seems t o  have been a  s o r t  of  v e x a t a  q u a e s t i o  among 

t h e  medical  p r o f e s s i o n :  b u t  s t i l l  i t  would be most dangerous 

f o r  it t o  g e t  abroad,  t h a t ,  i f  an o p e r a t i o n  performed e i t h e r  

by a  l i c e n s e d  o r  an un l i censed  surgeon should  f a i l ,  t h a t  

surgeon would be l i a b l e  t o  be p rosecu ted  f o r  manslaughter ."  

I n  view of  t h e s e  f i n d i n g s  I o r d e r  t h e  accused t o  be 
d i scharged .  

I f i n d  it a m a t t e r  o f  g r e a t  concern t h a t  two repu t -  

a b l e  c i t i z e n s  should  have been imprisoned f o r  f i v e  and a  h a l f  

months on a  charge  w i t h o u t  any founda t ion  i n  law o r  f a c t .  

The d i s c r e t i o n  g iven t o  l a y  a  cha rge  i n  t h i s  c o u r t  
i s  n o t  a  d i s c r e t i o n  t o  l a y  cha rges  i n  t h e  Macawber-like hope 

t h a t  some evidence  w i l l  t u r n  up where none i s  a p p a r e n t  on t h e  

d e p o s i t i o n s  o r  f u r t h e r  o b t a i n e d ,  

The words of  Atkin L.J. i n  Meerinq v. Grahame-White 

Avia t ion  Companv. Limi ted  ( 8 )  s e t  o u t  t h e  minimum requ i rements  

if a  p r o s e c u t i o n ,  whether  Crown o r  p r i v a t e ,  i s  n o t  t o  b e  un- 
l a w f u l :  

"I  t h i n k  t h a t  hones t  b e l i e f  must be n o t  mere ly  b e l i e f  by 

t h e  p r o s e c u t o r  i n  t h e  g u i l t  o f  a  pe r son ,  b u t  it must b e  a  



b e l i e f  t h a t  t h e  p r o s e c u t o r  w i l l  be a b l e  t o  adduce such e v i -  

dence b e f o r e  t h e  j u r y  o r  t h e  c o u r t  a s  would j u s t i f y  t h e  

c o u r t  i n  c o n v i c t i n g  t h e  accused. For  i n s t a n c e , i t  c o n s t a n t l y  

happens - o r ,  a t  any r a t e ,  it happens from t i m e  t o  t i m e  - 
t h a t  a  person r e c e i v e s  in fo rmat ion  from s o u r c e s  which h e  

knows a r e  u n a v a i l a b l e .  It i s  g iven sometimes c o n f i d e n t i a l l y  

i n  t h e  s e n s e  t h a t  t h e  w i t n e s s  cannot  be c a l l e d .  It i s  given 
I 

sometimes by w i t n e s s e s  who a r e  i n  themselves  u n t r u s t w o r t h y  

of  b e l i e f ,  o r  who have acqu i red  t h e i r  i n f o r m a t i o n  i n  ways 

which f o r  p u b l i c  r easons  o r  o the rwise  cannot  be d i s c l o s e d .  

It seems t o  me t h a t ,  i f  b e l i e f  were founded s o l e l y  upon e v i -  

dence such a s  t h a t , i t  could  n o t  b e  s a i d  i n  any way t o  j u s t i -  

f y  t h e  b r i n g i n g  o f  a  p r o s e c u t i o n .  A man i s  n o t  e n t i t l e d  -to 

b r i n g  a  p r o s e c u t i o n , t o  my mind,unless  he b e l i e v e s  no t  merely 
t h a t  t h e  person i s  g u i l t y ,  b u t  t h a t  he  a t  any r a t e  b e l i e v e s  

t h a t  t h e r e  is  a  r e a s o n a b l e  p r o s p e c t  of t h e  p r i s o n e r  be ing  

convicted."  

S i m i l a r l y ,  t h e  d u t y  o f  counsel  t o  withdraw a  prosecu-  

t i o n  which cannot  succeed i s  n o t  r e s t r i c t e d  by depar tmen ta l  

i n s t r u c t i o n s ,  o r  p u b l i c  s e r v i c e  c o n s i d e r a t i o n s .  

The Cour t  o f  Appeal i n  Abbott  v; Refuge Assurance Co., 

Ltd. ( 9 )  has  approved t h e  fo l lowing  s t a t e m e n t  o f  t h e  law: - 
"It i s  a  long e s t a b l i s h e d  p r a c t i c e  t h a t ,  i f  counse l  i n  

charge  of  a  p r o s e c u t i o n  a t  any s t a g e  i s  convinced t h a t  t h e r e  

i s  no evidence  a g a i n s t  t h e  de fendan t ,  o r  so  l i t t l e  ev idence  

t h a t  it would n o t  b e  s a f e  t o  l e a v e  t h e  c a s e  t o  t h e  j u r y ,  it 

i s  t h e n  t h e  d u t y  o f  counsel  t o  a c q u a i n t  t h e  c o u r t  w i t h  h i s  

views and t o  a sk  f o r  l e a v e  t o  withdraw t h e  p r o s e c u t i o n .  I 

c e r t a i n l y  have n e v e r  known such an a p p l i c a t i o n  t o  be refused,. 

A s  I say ,  t h a t  i s  w e l l  e s t a b l i s h e d  a s  be ing t h e  d u t y  of coun- 

s e l  and it does  n o t  depend on any i n s t r u c t i o n s  a t  a l l .  Who- 

e v e r  i s  i n s t r u c t i n g  counse l ,  whether  it be a  p r i v a t e  pe r son  
o r  t h e  D i r e c t o r  of  P u b l i c  P r o s e c u t i o n s ,  may v i o l e n t l y  d i s a g r e e  

w i t h  c o u n s e l ' s  view, f o r  a s  a  m a t t e r  o f  c o u r t e s y  t h e  prosecu-  

t o r  would n a t u r a l l y  be informed by counse l  of  what he  proposed 

t o  do - b u t  it would be q u i t e  wrong of counsel  t o  a c c e p t  any 

i n s t r u c t i o n s  t o  go on w i t h  a  p r o s e c u t i o n  once h e  had formed a  

v iew t h a t  t h e  p r o s e c u t i o n  should  n o t  cont inue ."  

S o l i c i t o r  f o r  t h e  Crown : P.J. Clay ,  Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused: G.R. Keenan, Acting P u b l i c  S o l i c i t o r  

( 9 )  (1961) 3 A l l  E.R. 1074 a t  pp. 1084-5 


